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The Chairperson (Mr Givan): Members, we will now further deliberate the clauses in the Domestic 
Abuse and Family Proceedings Bill. Following that discussion, we will move on to the issues not 
included in the Bill. At last week's meeting, the Committee discussed the clauses and reached a 
position on a number of them. The Committee also requested a range of further information from the 
Department. That has been provided in the tabled pack. The Bill Clerk, Stephanie, is in attendance 
and will provide advice that was requested by the Committee on possible amendments. In accordance 
with normal protocol, that will be done in closed session. We will receive that advice following our 
discussion on not only the clauses but the other issues not included in the Bill. It will be quicker to do it 
that way, rather than move from open session to closed and back to open. 
 
We will therefore work through the rest of the clauses and then move on to discussing the issues not 
in the Bill. We can discuss the issues that were raised about the clauses and indicate our contentment 
with them, propose amendments or state whether we require further information. We are, however, 
getting to the closing stage of reaching a position on the clauses. I remind members that, when 
accepting a clause or amendment, they can express views and make comments. The Committee can 
also make recommendations about, for example, the implementation or outworking of a clause, and 
those can then be reflected in the Committee report on the Bill. 
 
I will go through the areas on which we have received additional information. The Committee agreed 
that it was content with clauses 1 to 4 as drafted but requested further clarification on the rationale for 
adopting a different approach from the Scottish legislation, which limits the offence to partners and ex-
partners. We also requested further clarification on where the definition that is included in 'Stopping 
Domestic and Sexual Violence and Abuse in Northern Ireland', the strategy from 2016, and on which 
the officials indicated the decision on this legislation was based, came from and who had input into it. 
In a response that was received yesterday, the Department indicated that around 35% of domestic 
abuse crimes involve a family relationship. It is therefore considered important that the offence not be 
limited to intimate relationships. The Department also highlighted the fact that the scope of the 
stopping domestic and sexual violence and abuse strategy and the position on the coverage of 
domestic abuse were agreed following consultation with key stakeholders and that the content and 
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scope of the Bill was agreed by a multi-agency task and finish group. Are Members content to note 
that and to proceed, having informally accepted clauses 1 to 4 based on that information? 

 
Mr Frew: I want to raise an issue. If we are prepared to do something on non-fatal strangulation and 
rough sex, I wish to say that I am not sure whether they should stand fast as individual clauses or 
whether they need to be contained in clause 2, "What amounts to abusive behaviour". Although I 
support the content of clause 2 at the minute, we may need to add something to it on those topics and 
also have a stand-alone clause for them. I want to put that on the record at this stage. 
 
The Chairperson (Mr Givan): We will get to that when we deal with the other issues. There is an 
issue about what would happen if we wanted to apply new offences and what the scope of those 
offences would be if they relate to what is in those clauses. We need to have a discussion amongst 
ourselves and with Stephanie about what that would look like. You are right, however: if a new offence 
were to be added, it would relate to the current definition. That is a broader conversation that we will 
need to have. Rachel, did you want to come in on that point? 
 
Miss Woods: No. It is OK. I can wait until we get on to that later. 
 
The Chairperson (Mr Givan): OK. 
 
Ms Dillon: It is the same with me. I will wait until we have that discussion. 
 
The Chairperson (Mr Givan): OK. We will move on to clauses 5 and 18, which deal with the meaning 
of "personal connection". The Committee agreed that it is content with other aspects of the meaning of 
"personal connection" but agreed to request clarification on where the Department's understanding of 
the term "affinity" and its view that it covers adoptive parent/child, foster parent/child and kinship 
care/child relationships come from and whether it is a legal definition. The Committee also agreed to 
request further information on the opinion provided by the Departmental Solicitor's Office (DSO) and to 
ask, given that stepchildren are specified in the clause, whether there is any reason that the 
relationships that fall within the term of "affinity" should not be specifically set out in legislation. The 
Committee agreed to consider the clauses once it received further information. 
 
The Department has responded that, in previous correspondence, officials advised that the terms 
"adoptive parent/child relationships", "foster parent/child relationships" and "kinship carer/child 
relationships" would fall within the scope of parental responsibility, rather than be covered by the term 
"affinity", albeit such relationships are dealt with under the parental responsibility provisions. 

 
Miss Woods: I am not sure whether I am not looking at the same answer, but I do not think that that 
answers any of the questions that we put to the Department about what "affinity" means, nor does it 
fulfil our request for further information on the opinion provided by the DSO. Unless it is somewhere 
else, I am not sure that that answers the Committee's questions on the term "affinity". 
 
The Chairperson (Mr Givan): My reading of that is that the Department is saying that those areas are 
not necessarily covered under "affinity" but are instead covered under parental responsibility. 
Christine, can you shed any more light on that? 
 
The Committee Clerk: In the answer that the Department has sent, that is what it is saying. It has not 
answered the questions that were raised about the term "affinity". There is nowhere else that it has 
answered them, Rachel. That is the answer that it has given. I suppose it depends on whether you are 
content that the Department has answered what it falls under or whether you still have those questions 
about the use of the term "affinity". We can go back to the Department on that. 
 
The Chairperson (Mr Givan): OK, members? 
 
Miss Woods: The Department has said that it is covered, but it has not covered our specific questions 
about the use of the term "affinity" in that answer. That is what the Committee requested. We 
requested the DSO opinion especially, which we have not been given. I am content that the 
Department has said that that covers it, but the specific questions that the Committee asked have not 
been answered. 
 
The Chairperson (Mr Givan): OK, members. The Committee's formal clause-by-clause consideration 
of the Bill begins on 1 October. If members want to go back to the Department and say that we want to 
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know what "affinity" covers, I am happy for us to ask for that explicitly. We will park clauses 5 and 18 
until we get that response. On clause 9, "Aggravation where relevant child is involved", the Committee 
raised two issues. In relation to the first, it was agreed to request further clarification of why, in the Bill, 
a child is not considered a victim in their own right and to what extent the proposed amendment being 
considered in conjunction with the Department of Health will address that. Also, under this clause, if 
there were multiple children in a home — for example, if there were four children, and each one was 
classed a victim in their own right — would one incident result in an offence against the victim and an 
offence against each child, meaning five separate offences? 
   
The Department stated that it gave careful consideration to the scope of the domestic abuse offence 
to ensure that children could be captured within it in their own right where they are in a relationship, or 
a family member, except where parental responsibility applies, to avoid criminalisation of this, and that 
aggravation related to a child could be reflected. It outlined the purpose of the proposed amendment 
that it is discussing with the Department of Health, the wording of which will be provided as soon as 
possible. It indicated that, assuming such an amendment is accepted, each child, as set out in the 
scenario provided by the Committee, could be a victim of that offence, but it will depend on the 
individual facts and circumstances of the case.  
 
The Committee is also concerned that, while there is an assumption in this clause that harm has been 
done, with the reference to seeing, hearing or being present, this is not specific or clear enough, 
noting the wording of clause 5(5) of the Scottish legislation, which states: 

 
"For it to be proved that the offence is so aggravated, there does not need to be evidence that a 
child ever had any awareness of A's behaviour, or any understanding of the nature of A's 
behaviour, or has ever been adversely affected by A's behaviour." 

 
The Committee believes that, to ensure effective enforcement and prosecution, the wording of clause 
9 needs to be strengthened to reflect that position much more clearly, and it requested the 
Department's view. The Bill Clerk also considered this for the Committee.  
 
The Department stated that it has considered that the offence locally in relation to child aggravation is 
wider than the Scottish offence, in that there is no requirement for a reasonable person to consider 
that the behaviour would impact adversely on a child, or that the child has to live with either the victim 
or the offender. Given that, there is no associated condition that a child does not have to be aware of 
the abusive behaviour. The child aggravator applies if at any time in the commission of the offence a 
relevant child sees, hears or is present during the incident or abuse, they are used to abuse another 
person, or abusive behaviour is directed at them. The clause does not provide that the child has to 
have an awareness of, be adversely affected by or understand the behaviour. As a result, it is 
considered that an amendment akin to the Scottish legislation is not needed. 
 
Members, do you have any comments on those two areas of clause 9, or are you content, given the 
responses that we have received? 

 
Miss Woods: On the first part, child victims, we do not have a copy of the Department of Health's 
amendment. I cannot be content with it because we do not know what it says. 
 
The Chairperson (Mr Givan): Yes. Sorry, I meant that I am content with what the Department is 
trying to do. Of course, we need to see the precise wording, but if the amendment does what we are 
being told, are we are content with the principle? We will have to see the wording. We have not seen it 
yet, and we may not get it. That will present its own challenge for the Department: why it has not been 
able to provide that to us yet. 
 
Miss Woods: With the second part, something that still does not sit right with me is the fact that it is 
not written specifically in the legislation that the child does not have to see, hear or be present. There 
is a reason why it is there in Scotland, and it is not here. I know that the Department is saying that, 
because of our scope and the way in which it is set out, it does not think that it has to be. However, I 
think that putting in an additional couple of words needs to be considered, because it is legislation, 
and there is a reason for it being in there. 
 
The Chairperson (Mr Givan): OK, we can touch on that with the Bill Clerk. I am content, but I am also 
happy that we get her view on that when we go into closed session. 
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Mr Frew: On the two points that Rachel raised, it is incumbent on the Committee to work on a clause, 
given that we have not seen the Department's clause. That might focus its mind a wee bit. 
 
The Chairperson (Mr Givan): OK. Let us pick up clause 9 with the Bill Clerk.  
 
Clauses 11 and 17 are titled, "Exception where responsibility for children" and "Exception regarding 
the aggravation". The Committee agreed to consider these clauses when the wording of the proposed 
amendment to child protection provisions, which is being discussed with the Department, is available. 
Further consideration will be given to these as soon as the text of the amendment is available. 
 
Clause 12 is titled, "Defence on grounds of reasonableness". The Committee agreed that it was 
content with clause 12 as drafted but that the concerns and comments of members would be reflected 
in the Bill report. The Committee also asked the Department whether it was aware of any examples in 
other jurisdictions where the reasonableness defence has been used inappropriately. The Department 
outlined that officials previously liaised with their counterparts in other jurisdictions on this, and they 
advise that they are not aware of difficulties in respect of the reasonableness defence provision. 
 
That was just some additional information. Are members content to note that additional information on 
clause 12? 
 
Members indicated assent. 

 
The Chairperson (Mr Givan): Clause 13 is titled, "Alternative available for conviction". The 
Committee agreed to request further information and detail from the Department on why clause 13 is 
necessary, how it would work in practice, including the provision of a scenario to illustrate it, and what 
the implications would be if it were removed from the Bill. The Committee was also concerned that the 
wording of the clause did not clearly reflect the explanation of the purpose of the clause provided by 
officials, and agreed to ask the Department to reflect on how the wording of the clause could be 
changed and enhanced to better reflect its purpose. 
 
The Department outlined that this provision is intended to deal with the scenario where it is considered 
that there may be abusive behaviour, but the personal connection that needs to be proven for the 
domestic abuse offence is challenged by the defence and not proven in court. In the absence of the 
provision, it may be that the person is not charged with any alternative offence. While it is considered 
that this would most likely be the reason for an alternative offence having to be considered, the 
Department does not wish to be limited to that by stipulating it in legislation, because it may not be the 
only scenario, and there may be other limited circumstances, dependent on the individual 
circumstances of the case. The Department indicated that it will amend the explanatory and financial 
memorandum to include this scenario as an example and will also include it in the guidance to be 
produced on the new offence. 
 
Are members content with clause 13 in light of the further clarification and proposed action? 

 
Ms S Bradley: I am content with the reply. I see its validity and believe it should be included. 
However, I would like to understand better the burden of proof on a relationship for domestic abuse. 
What would be considered an evidential base to that? How would somebody go about proving that? 
That will be the chink, and it could be where the whole Bill, everything, is dismissed, if somebody is 
not able to prove it. 
 
The Chairperson (Mr Givan): I am happy that we ask for information on that. 
 
Ms S Bradley: Yes, ask for information on it, if you would, because everything becomes academic 
after that. 
 
The Chairperson (Mr Givan): When the offence is in legislation, obviously, that is the offence, and 
the Public Prosecution Service (PPS) and the police need to ensure that they have the evidence to 
meet the test. I am happy to ask," What is the evidential material that you need to meet that test?" I do 
not think that that precludes us from accepting clause 13. 
 
Ms S Bradley: Not at all. I just realised that it —. 
 
The Chairperson (Mr Givan): — would be useful to have? 
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Ms S Bradley: Yes. Thank you, Chair. 
 
The Chairperson (Mr Givan): We will seek that additional information so that the Committee has that. 
Are members content with clause 13? 
 
Members indicated assent. 

 
The Chairperson (Mr Givan): Clause 22 is on "Special measures directions". It was agreed to return 
to this clause to give members the opportunity for further information to be provided by the 
Department in its correspondence, dated 9 September, on the proposed amendments to require court 
rules to make specific provision in relation to special measures in family and civil proceedings for 
victims of domestic abuse and other offences. The Committee also agreed to request confirmation that 
it is the Department's intention to adopt the recommendation of Women's Aid and the Gillen review for 
a guarantee of special measures in the family court. The Department has confirmed that the proposed 
amendment on special measures in family proceedings will require court rules to make provision so 
that victims of domestic abuse are automatically eligible for consideration of special measures in 
family proceedings. It will be for the court hearing proceedings to determine whether it is necessary to 
make a direction for special measures in an individual case. The wording of the draft amendments will 
be provided as soon as possible. If members are content, we will note the additional information, and 
we will consider that clause once we have the proposed text. Hopefully, we will have the text sooner 
rather than later.  
 
Clause 25 is "Guidance about domestic abuse". The Committee agreed that it wanted the wording in 
clause 25(1) changed from "may" to either "will" or "must" in relation to the provision of guidance by 
the Department. The Department advised that the Minister will table an amendment to change the 
word "may" to "must" in clause 25. The Bill Clerk will also provide advice on clause 25 when the 
Committee moves into closed session.  
 
Clause 26 is "Prohibition of cross-examination in person" at family proceedings. We agreed to return 
to this clause to allow members to consider the further information provided by the Department, dated 
9 September, on a proposed amendment to require court rules to provide for a court hearing or civil 
proceedings to have a discretionary power to prohibit cross-examination in person. This is together 
with the proposed minor amendment to require a court considering whether to exercise its 
discretionary power to prohibit cross-examination in person to have regard to findings of fact made in 
civil or criminal proceedings as well as family proceedings.  
 
The Committee also agreed to request confirmation of the Department's intention to adopt the 
recommendation of Women's Aid of an automatic prohibition of cross-examination in any family 
proceedings where there are allegations of domestic abuse or where the perpetrator has admitted to 
domestic abuse, and to adopt recommendations made in the Gillen review relevant to court 
proceedings in domestic abuse cases. The Department confirmed that, in relation to the Women's Aid 
recommendation, provision has already been made in the Bill for an automatic prohibition to apply in 
addition to the circumstances where a party had been convicted of, cautioned for or is charged with a 
relevant offence or had a relevant on-notice injunction made against them. Where there is other 
specified evidence of domestic abuse, the other types of evidence of domestic abuse will be specified 
in regulations that the Department will consult on. In cases where an automatic prohibition does not 
apply, the court will have a discretionary power to prohibit cross-examination in person.  
 
Are members content to note that additional information? What are member’s views on clause 26? Are 
we content? 
 
Members indicated assent. 

 
The Chairperson (Mr Givan): OK. We are content with what they want to do. However, we need to 
see the text of the legislation for that amendment. We can clear a couple of clauses that we have dealt 
with. There are a few clauses that we will park and come back to in the closed session with the Bill 
Clerk. 


