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The Chairperson (Ms Sheerin): I am delighted to welcome Mr Justice Richard Humphreys. I know 
that you prefer to be addressed informally, so, Richard, it is very nice to have you in the room. It is a 
rare treat in 2020 to have someone here in person to present to us. 
 
Mr Justice Richard Humphreys: Thank you very much, Emma. I am glad to be here. 
 
The Chairperson (Ms Sheerin): Of course. 
 
Mr Durkan: Hello. 
 
The Chairperson (Ms Sheerin): Mark, you are not on mute. [Laughter.] We have perhaps stopped 
him just in time. 
 
Richard is a judge of the High Court of Ireland. He is a graduate of University College Dublin (UCD) 
and King's Inns and holds a PhD in law from Trinity College Dublin. He was a practising barrister 
between 1997 and 2015, and he was appointed to the High Court in 2015. In the 1990s, he was a 
Labour Party councillor in the Twenty-six Counties and a Government special adviser. As a special 
adviser, he attended the launch of the multiparty negotiations that led to the 1998 Good Friday 
Agreement. Richard, we have received your written briefing, and Committee members can find it in 
their pack. I invite you to begin. Thank you very much. 

 
Mr Justice Humphreys: Thanks very much, Emma. I am very grateful for the invitation. No matter 
what comes out of the Committee's work, you will have done a fantastic job of bringing the issue to the 
fore and of examining it. It is an important issue that certainly needs to be discussed.  
 
I put down one caveat, which is that I am neutral on all the political questions and the constitutional 
issue. I am not advocating anything. I am not neutral on reconciliation and accommodation, however, 
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so, from that point of view, I am saying that whatever solutions would make Northern Ireland a more 
healed and harmonious place are something that I encourage your Committee to look at. You have 
had the Lord Chief Justice here, and the invitation to me to engage with the Committee originally came 
through our Chief Justice. With two Chief Justices on board, I can rely on the Bangalore principles that 
judges can talk to parliamentary Committees on law-related matters. 
 
Moving on to the next slide, I want to make the obvious point that a bill of rights is as 
Protestant/unionist/loyalist (PUL) as it gets. The picture on the slide is of William of Orange and Queen 
Mary having the bill of rights presented to them for Royal Assent. 
 
Let me talk about options. I want to clarify that I am not here to offer you any solutions. Take anything 
that I say as being a question rather than a fixed view. I suggest that there are a couple of things that 
you could look at. The first is the pros and cons of a bill of rights as a matter of principle. You have had 
a lot of witnesses give evidence in which they talked about the detail, such as whether the bill would 
cover socio-economic rights and all the micro-specific stuff, but it is worth rewinding to the very basic 
question of whether it is a good idea and then teasing that out a bit. You can look at options such as 
scope, methodology, enforcement and how you go about it through consultations, input and the work 
of your Committee. What I am suggesting, and take this only as a suggestion, is that any very firm 
recommendations would arise only once you had dealt with those initial matters and discussed 
whether a bill of rights is a good idea, what the options are without recommending any of them, and 
the methodology for getting there. 
 
Moving on to the pros and cons in principle, I am suggesting that, rather than assuming that there has 
to be a particular solution, let us have an honest discussion about whether it is a good idea. I am very 
fond of quoting the American economist Thomas Sowell, who says: 

 
"There are no solutions, only trade-offs." 

 
Everything has its pros and cons, and I wonder about selling any proposal on a bill of rights if you 
have not fully prepared the ground for doing so. The ground has to be prepared in some detail at the 
level of basic principle. My suggestion, and, again, take it only as a suggestion, is that the very first 
thing to do, before making any substantive recommendations, is to publish some kind of discussion 
paper on whether the whole thing in principle is a good idea, or at least what the pros and cons are, so 
that there can be public engagement with that at the level of principle to determine what it is meant to 
achieve. 
 
What are the pros? There are a lot of pros. A bill of rights could play a role in reconciliation and 
accommodation. By definition, bills of rights and similar instruments are anti-majoritarian and thus 
protect minorities. Given that every side is a minority in a 40/40/20 society, there are benefits there for 
everybody. That could be even more important in the future. There is potentially something in it for the 
PUL/British identity as well as for the Irish identity. By enhancing human rights, you are going to 
promote a rights-based legal culture and better protection for individuals. You then have other options, 
such as balancing a bill of rights with fundamental duties, which are also an important part of the 
equation. Legal rights of individuals are the same thing as duties on the state — they are two sides of 
the one coin — but what is sometimes missing from that discussion is the duties of individuals, such 
as paying your taxes, complying with the law and respecting the rights of others. Those fundamental 
duties need to be factored in as part of a balanced analysis of the issue. 
 
Finally, and this is something that I am particularly sympathetic to and suggest for consideration in 
perhaps the medium term, a bill of rights could be part of a broader constitution for Northern Ireland 
that could provide stability in the face of quite a degree of turbulence from various situations. When I 
say, "constitution for Northern Ireland", I mean respecting the constitutional arrangements in Northern 
Ireland. We are talking about a Northern Ireland constitution Act, which would be an Act of the 
Westminster Parliament but would bring together the constitutional law of Northern Ireland. I now 
move on to the cons. I find that almost always when you make a list of pros and cons, the cons list is 
longer, but that does not mean that something is not worth doing. What are the cons? This is what I 
mean by having an honest discussion about a bill of rights. Let us recognise the cons and get them 
out on the table. The first one is that we have been here before. The issue has a very long history, and 
we are still talking about it decades later. The demand for a bill of rights is not evenly balanced across 
the community. That is an empirical observation. Feel free to disagree with me, but I am not sure that 
demand is evenly balanced at the moment. 
 
Removing issues from political decision could be an advantage, but it could also be a disadvantage, 
because, as soon as you define something as a right, you are taking away the option of compromise 
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and negotiating political solutions. Admittedly, rights are not always entirely 100% black and white. 
There is room for qualifications, adjustments and so on, but the more that something is moved into the 
space of rights, the more that it is taken out of the realm of political agreement and negotiation. Let us 
not pretend that there is not a delicate issue to be considered. 
 
What about getting the courts involved? Courts are unpredictable. That is a definite con. Courts can 
handle commutative justice reasonably well. By commutative justice, I mean where two cars knock 
into each other and one citizen sues another citizen, or a bank suing somebody to recover a loan. 
Courts are not well equipped to deal with distributive justice, in the sense of distributing the resources 
among the range of citizens and members of the community generally. They are not good at that for a 
whole lot of reasons. Judges have no training in that kind of thing. Their professional life is all about 
the individual case. It is not about allocating resources in society as a whole. 
 
Courts do not have access to the instruments and data that Governments, Ministers and Parliaments 
have. They do not have the mindset. That is another important point. Courts very much focus on the 
people in front of them. To make an empirical observation, I will say that they are generally bad at 
factoring in the rights of people who are not before the court. For instance, traditionally in a criminal 
case, it was all about the prosecution and the defendant, and the victim was invisible. That has 
changed, of course, to some extent, partly owing to European law, but the principle is there. In other 
words, if you are not before the court, the court is not that great at recognising your interests. That 
would be a major problem in widening the justiciability of the more social and economic rights. 
 
A bill of rights would not satisfy everybody, but could it create a kind of ongoing demand? It would not 
"solve" anything. Rather, it would just set up a new front for discussion. Could it become "lawfare"? 
OK, that is a pejorative term, but what people generally mean by that is politics by other means. If you 
cannot get your legislation through the legislature, you march down to the High Court and achieve 
your result that way. Sometimes, of course, that is a good thing. If, in fact, the state, in whatever 
manifestation, is violating people's rights, it is good to have a check and a balance. On the other hand, 
it cannot displace the political system altogether. 
 
There would be possible pushback from Westminster if entrenchment went beyond NI-specific 
matters. I think that we can delete the word "possible" there. In the slide, I am semi-jokingly calling it a 
human rights border in the Irish Sea, to use the fashionable argot of the day. In other words, if we are 
talking about Northern Ireland-specific matters, that is one thing, but if we are talking about a whole 
panoply of international human rights protections, there is an issue with the internal architecture of 
United Kingdom constitutional law. The economic, social and cultural rights jurisdiction could politicise 
the judiciary. Again, it is hard to predict, and it would depend on how it was set up. Finally, one could 
argue that there is less need for a bill of rights when there are all the cross-community safeguards in 
place. In a normal parliamentary situation, 50% plus one of the Members of the legislature can pass 
whatever they want, subject to an overarching constitution, whereas here it is different. 
 
If we move on to the options, we are looking at issues such as scope, methodology and enforceability. 
The next slide covers scope. Again, it depends on how broadly you want to draw it. As I said, you 
could go very broad and balance the rights with fundamental duties, or broader still and work towards 
an overall constitution Act for Northern Ireland. There is the 1998 Act, but there is lots of other 
constitutional legislation. The maximalist version would be all rights in international law minus what is 
already in the Human Rights Act. In between, you could work off the various Northern Ireland-related 
agreements. You could then have something more limited and Northern Ireland-specific, focusing 
perhaps on rights that would contribute to accommodation. 
 
Another of my favourite quotations is from Isaac Newton, who stated: 

 
"do a little with certainty, and leave the rest for others that come after you". 

 
Therefore, just because it is not the maximum version does not mean that it is not worth doing. 
 
On the scope of rights in my part of the island, the 1937 constitution, despite its age, did anticipate a 
lot of subsequent developments in human rights law. The economic and social rights are relatively 
aspirational and have not really featured much in case law. The courts filled in the gaps by creating 
the doctrine of unenumerated rights. In other words, the courts can say that they can imply rights in 
the text of the constitution that are not specifically set out in it. That did go into decline and has a lot of 
critics, but it has not completely gone away. The Court of Appeal this year upheld a new 
unenumerated right in a case called Habte. By pure coincidence, it was upholding a decision of mine 
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that found that the right exists to have your identity correctly recognised by the state. That is but one 
decision, and other decisions are quite sceptical of unenumerated rights, but the doctrine is there. 
 
We are reasonably well supplied with charters of rights in our part of the island. We have not only the 
constitution and unenumerated rights that are not written in the constitution but the European 
Convention on Human Rights Act 2003, which is broadly based on the UK Human Rights Act. We also 
have the Charter of Fundamental Rights of the European Union. Admittedly, that applies within the 
scope of EU law only, but the scope of EU law is so wide and so pervasive nowadays that it comes 
into quite a lot of cases. 
 
Looking at methodology, and, again, perhaps this is stating the obvious, I think that you can do the 
grand design and the big bang or you can do small items that work up towards an overall plan. 
Perhaps it is easier to build on something than on nothing. 
 
The next slide relates to methodology in Ireland. The 1937 constitution in my part of the island is quite 
overarching and relatively comprehensive on the civil and political rights front. It is hard to amend, in 
that you need a referendum in order to do so. You also need the referendum to be passed, which has 
turned out to be a bigger problem than is necessarily always anticipated. We have had a lot of 
constitutional reviews in the South, and most have ended in failure. People do say, "Iceland is great, 
with its crowdsourced constitution, and Ireland is great, with its Citizens' Assembly and so on", but, in 
reality, it has not worked out that way. The Icelandic example ended in complete failure. Its document 
was not adopted. If you go through all the Irish reports, the vast majority of the recommendations 
made for constitutional change have not been adopted. 
 
There have been a few exceptions, and, of course, they get celebrated as successes, but there are far 
more failures than there are successes. Again, that is just an empirical observation. For example, the 
1967 review resulted in absolutely nothing. It anticipated the Good Friday Agreement, but it was way 
ahead of its time. In 1995, there was pretty much nothing. In 1997, there were about 10 parliamentary 
reports, and nothing much in particular came of them. 
 
At the Convention on the Constitution, nine proposals were made, of which one was passed. You then 
had the Citizens' Assembly. The abortion issue, of course, did get proposed and was passed, and 
everyone said that that showed just how well Citizens' Assemblies contribute to things changing, but 
you need to stand back and look at the bigger picture. In fact, the bigger picture is very much one of 
failure, frankly, if you want to use that term. The 1937 constitution is still somewhat outdated. The 
1930s mindset is still very much there. It needs reform, but it is a very hard document to change.  
 
I am not sure what other people mean by "entrenchment", but what it means to me is something that 
the Assembly cannot unscramble or change. In other words, it has to be signed off at Westminster. 
That will obviously be an issue if you are going to go much beyond Northern Ireland-specific matters. 
 
You could have a lesser bill of rights that does not necessarily have Westminster involvement, with, 
say, a presumption that the rights in the Human Rights Act  are not affected by ordinary statutes and 
interpret other statutes as far as possible in accordance with the bill of rights, or you could have the 
very soft version, like the rights of the child legislation in Wales, which are rights that decision makers 
should take into account. Alternatively, you could have totally soft law, by which I mean non-statutory 
guidance. There is a range of options, as you know. I go back to my point that the maximalist version 
is not the only one that is worth considering. 
 
One possible question for your consideration is this: do you have to have the same enforceability for 
everything? There are rights and corresponding duties that are crucial to Northern Ireland. People's 
right to be treated equally is perhaps above all else. Parity of esteem is at the heart of a harmonious 
and healed future for Northern Ireland. That right is too important to be left in massive doubt. That is 
not true of social and economic rights, which, by their very definition, are progressive rights that can 
evolve and develop, depending on issues such as resources and the state of society. 
 
Variable geometry is an option. Going right back to the Government of Ireland Act 1920, the duty not 
to discriminate on religious grounds was written by Westminster into Northern Ireland's title deeds, if I 
can use that expression. That concept of an entrenchment of a duty of equality and a right to equal 
treatment was therefore there from the very outset. 
 
As far as the Twenty-six Counties is concerned, that is not really so much of an issue, because we are 
used to the idea that laws are very much an inferior thing. The constitution takes priority in all 
circumstances, and if the law is 1 millimetre out of place, it is invalid. In practice, though, that does not 



5 

really happen very much. The reason for that is the interpretative presumptions. The presumption is 
that you interpret legislation in a manner that is constitutional if you can. We call that the "presumption 
of constitutionality". There is a case called the East Donegal case, which is one of the most famous 
Irish constitutional cases. There is the European Union law principle established in the Marleasing 
case that you interpret legislation in a manner that is compatible with EU law if you can. We also have 
an interpretative presumption about the ECHR that is very similar to and based on what you have in 
the Westminster Human Rights Act. In other words, if you can interpret it in accordance with the 
European Convention, you do that insofar as that is possible. 
 
When you bring together all those presumptions, courts will generally be able to say that, if there is a 
right at issue, they can read the Act in a manner that gives effect to the right. Striking down legislation 
is therefore relatively unusual. It certainly is these days anyway. There are limits, however. Legislation 
does not get struck down on the basis of the social and economic rights generally in article 45 of the 
Constitution of Ireland because there is a specific element that essentially excludes review on the 
basis of validity in those cases, and, then, where international human rights law has not been 
incorporated in legislation, there is no obligation on decision makers to have regard to it. 
 
I will move on to my procedural, methodological heading on how you go about the whole thing. I know 
that you have launched your consultation exercise, and that is great. The more of that kind of thing — 
consultation and discussion — that you can have, the better. As I say, you could say that there is no 
magic solution or you could say that there is an open opportunity to be the best. Iceland's 
crowdsourced constitution, great and all as it was, was a failure. Most of the Irish reforms have failed. 
 
I spoke at one of the constitutional conventions, and I would not be the only person to say that it was 
quite secretariat-led. In other words, something can look as though it is an open-source and very 
democratic thing, but, when you randomly select a limited number of people, they are very much 
dependent on the secretariat to determine what the agenda is and so on. That is not a criticism. It is 
just an empirical observation. In other words, you cannot bypass the process of selection and 
consideration of what the issues are simply by saying that we are going to create a random selection 
of people to tell us what the answers are. 
 
The next generation have to have a say in this as well. There were a couple of exercises done around 
the time of the commemoration of the 800th anniversary of the Magna Carta a few years ago, where 
young people were being asked to say what Magna Carta would look like if they were writing it now 
and so on. Young people's voices have to be very important. Your consultation exercises, indicative 
polls and so on could perhaps have a role to play. Again, though, there is no magic solution. 
 
I will move on to the next slide. One thing that might help would be to have a law commission. I say 
that as a member of the Law Reform Commission of Ireland, but even Jersey has a law commission. 
The English, the Scottish and the Irish work together. There is a lack of a space for constructive cross-
community legal dialogue in Northern Ireland anyway. I am not sure where else lawyers are talking to 
one another about practical things that are going to help, but a law commission would definitely be a 
help. That is one for the Justice Minister, who has responsibility for reactivating it. It is there on the 
statute books, and, officially, it has one member at the moment, but it is not functioning. 
 
What would the options look like? I go back to my point that I am not specifically recommending 
anything to you. We are just talking about options. Making the problem smaller is an obvious one. 
What is the common ground? I have probably made that provocatively small in the Venn diagram, but 
I have focused on what can be clearly seen to be of mutual benefit to everybody. 
 
The other option, which, I think, should be given more serious consideration in the medium term, is to 
make the problem bigger, with a Northern Ireland constitution Act at Westminster: legislation to bring 
together all the constitutional law of Northern Ireland. That would include the institutions of 
government, the possible bill of rights, local government institutions, civil society rights, the 
overarching financial legislation and perhaps a balancing provision on fundamental duties. 
 
A Northern Ireland constitution Act would do something to provide some greater sense of stability, and 
it would provide a balance. In other words, it would provide a mechanism whereby some sections 
could bring their wishes to the table, and those could be balanced by other sections of the community. 
It might do something to deflect from the sense of provisionality and churn, particularly at the 
constitutional level. We would be saying that we can have a mature discussion about the kind of 
society that we want to have on an ongoing basis. It is not the case that the institutions of state are up 
for permanent renegotiation. It might provide that sense of stability and reassurance that would 
contribute to good relations. 
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My conclusion is that there are a lot of moving parts. My suggestion, for what it is worth, is that you 
consider publishing a short paper on the pros and cons and on the very basic issue or principle so that 
there can be a discussion on that rather than rush straight into something where people may not 
necessarily accept the premise of the whole discussion. What is the point of discussing the fine detail 
of a bill of rights if a substantial number of people will say, "Sorry, what are we talking about? Why are 
we having a bill of rights?". We need to be clear on what it is meant to achieve and then, possibly 
separately, what the options are. I am not pushing a bill of rights specifically or any particular version 
of a bill of rights. What I am pushing — if I can say that — is whatever would help make Northern 
Ireland become a more healed and harmonious place in practice. Essentially, that is my fundamental 
suggestion to you. 
 
My final slide is just to say thank you very much for having me. Go raibh maith agaibh. I am happy to 
answer any questions. 

 
The Chairperson (Ms Sheerin): Richard, thank you very much for your presentation and your written 
contribution. One of the points that you made on one of your first slides was the importance of listing 
for the population the pros and cons of any bill of rights to which the Committee might contribute or 
whatever way we get to a bill of rights, if we get to having one for the North. You mentioned that we 
are doing a consultation on that. My perception of that consultation is that we will push it through the 
community, try to access people and tell them what rights are about and make it accessible to them so 
that they can understand what it is and get their views. Would that satisfy the requirement of having 
the pros and cons clearly listed for the public? 
 
Mr Justice Humphreys: I had a look at your questionnaire, and I think that it is a great idea. As I said 
at the start, I think that the work of the Committee is an excellent idea, no matter what way it evolves, 
because this is a very important issue that needs to be discussed. In your consultation, there is a 
certain amount of detail about what the end product would look like. That is great, and let us talk about 
that, but separately and, maybe first, talk about the very basic issue of whether it is worth doing it at 
all. On balance — well, you saw my list of pros and cons. Personally, I would look to tease that out as 
a stand-alone thing. In other words, as an issue of principle as a first step. Let us have that discussion. 
Otherwise, you might end up getting some way ahead of a fairly significant section of your target 
audience and the community. 
 
The Chairperson (Ms Sheerin): Yes. It is about communicating and how we communicate to people, 
reach everyone in the population of the North and break down any barriers that there might be about 
the perception of rights and what the whole process is about. 
 
Mr Justice Humphreys: Totally, but things can get reduced to sound bites. That is necessary at one 
level in political communication, and I understand that, but you can lose something in the discussion. 
In other words, it is great if you say that it is about rights for everybody. However, I would go back to 
my point that there are no solutions, only trade-offs. What are you giving up or risking in order to do 
that? That very much depends on a lot of factors, such as the extent to which the courts will be 
involved and whether you are withdrawing issues from the parliamentary space.  
 
Essentially, Emma, what I am saying is that there is no such thing as a free lunch. Yes, let us have 
rights. I am saying that as someone from the South, where we have very extensive charters of rights. 
Sure, of course; very few people in our part of the island would disagree with the concept. But, in how 
you implement it, you need to have an honest discussion about what the trade-offs are. Therefore, you 
have to make a judgement about whether this particular kind of initiative is better on balance. It is fine 
if you are confident in your case, but that point needs to be made expressly. 

 
The Chairperson (Ms Sheerin): One of your last points that you made is key. There is a perception 
that it is a zero-sum argument. When you talk about trade-offs and the things that might be lost, I 
perceive that the only people who would lose would be the politicians. The general public is not set to 
lose out from rights being extended to everyone, but I think that some have the perception that they 
would. However, it is the lawmakers who are going to have increased responsibility and increased 
commitments to adhere to. I do not know how we get that out. 
 
Mr Justice Humphreys: Historically and internationally, this is why charters of rights tend to be 
enacted at times of major change — for example, when South Africa became a free country, or on the 
occasion of Irish independence. People adopt charters of rights when there is a brand new vista and 
people are not giving up existing powers but creating a new society. However, when you are trying to 
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superimpose that on an existing society and an existing power structure, it becomes a more complex 
operation. Tony Blair expressed regret at some later stage for having enacted some of his legislation 
that tied the hands of the Government. I think he referred to the Freedom of Information Act 2000 in 
particular. Having said that, I can understand why he might have had regrets about it, but it is an 
excellent piece of legislation from a practical point of view and it may be a good example of how rights 
can be upheld in practice. 
 
Would the citizen lose any rights? I have to go back to the point that there is no such thing as a free 
lunch. A right carries a duty, even on the citizen. If you create a right, you are creating an obligation on 
other citizens to respect that right when exercised by other people, even if that involves paying for it. 
So you create a right to a free x, y or z, and therefore the taxpayer has to contribute to that. The 
individual taxpayer does not have to contribute a lot, but let us not pretend that it does not impose 
some impact on the citizen or community member. 

 
The Chairperson (Ms Sheerin): No, I understand what you are saying. 
 
Mr Nesbitt: Thank you very much for that, Richard, and thank you very much for your engagement. 
For transparency, I declare a friendship with Richard but it does not, to my mind, in any way represent 
a conflict of interest. 
 
Richard, are you encouraging us to be pragmatic or take a very principled attitude? It sounds to me 
that you are going with the former when you say that there are no solutions, there are only trade-offs, 
or that, if you remove certain issues from the need for political decisions, it is a good thing and a bad 
thing. So your advice is to be pragmatic? 

 
Mr Justice Humphreys: I think "be pragmatic" would be a good general principle for Northern Ireland 
overall, if I could say so. This is probably no exception. 
 
Mr Nesbitt: OK. Last week, with the Lord Chief Justice, we talked about the danger of the judiciary 
becoming politicised, which you mentioned as a potential threat. We were reminded of the famous 
'Daily Mail' headline in 2016 — "Enemies of the People" — about the three High Court judges. Sir 
Declan took the view that, while that could well happen, it did not really matter because, as judges, 
you were above being influenced by that sort of commentary. 
 
Mr Justice Humphreys: That 'Daily Mail' headline had a predecessor. I do not know whether you 
remember the 'Spycatcher' affair, but there was a similar headline which was, "You Fools", and they 
printed pictures of judges with their heads upside down for having granted an injunction against Peter 
Wright's book. It was in that tradition of knockabout abuse of the judiciary. Generally, yes, of course 
judges ignore that at one level. On the other hand, it is somewhat corrosive and unfortunate. It 
involves a fairly basic misunderstanding of how the legal system works, especially in the UK, where, if 
Parliament does not like the outcome of a court case, it has a lot more options to change the law than, 
let us say, the Oireachtas has in the Twenty-six Counties. 
 
I think I mean "politicise the judiciary" in a slightly different sense to how you were using it. I do not 
mean being influenced by headlines. What I mean is that if judges are going to be deciding on what 
amounts to, say, a basic level of income, and therefore indirectly determining levels of tax and social 
welfare and so forth, then that creates a different kind of judiciary and a different type of selection 
process. The Executive would have a legitimate interest in being able to say, "Well, we want judges 
who want to be very progressive and very left-leaning" or, alternatively, "We want judges who will be 
very parsimonious and right-leaning". It would politicise the judiciary in the broader sense that the 
judiciary would be opining on what are essentially political questions, and they are very poorly 
equipped to do that, I think. 

 
Mr Nesbitt: That leads me to this thought: given that you said that the courts are unpredictable and 
are better at commutative than distributive justice, could an argument be made that, if you have a bill 
of rights, you need a dedicated, specific court, like a constitutional court, to deal with those matters 
and build up expertise? The danger of that is that the pool of judges could perhaps become like the 
Supreme Court judges in America. 
 
Mr Justice Humphreys: Yes, you could make that argument. I am not sure that it would not matter a 
huge amount in the UK system. In other words, the UK Supreme Court is a constitutional court of sorts 
anyway.  
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On the issue of judges being unpredictable, I often think of article 8 of the European Convention on 
Human Rights — the right to a private and family life. When that was signed, nobody anticipated that 
judges in Strasbourg would use it to say that you cannot deport somebody because, by removing 
them from the country, you are interfering with their right to the private life that they have built up while 
they were there. That was a very unanticipated development. As soon as you adopt any bill of rights, 
you give some court, be it a constitutional court or whatever kind of court — it does not really matter — 
the right, at some undefined point in the future, to interpret that to mean whatever it wants it to mean. 
In the case of Strasbourg, that is a major issue, because there are no checks and balances. There is 
very little that the UK can do about an adverse Strasbourg decision that cannot be got around by 
legislation. Some of them can be, but if it cannot, there is not much that can be done; you have to live 
with it. There is no Parliament to overrule them and so on. That is why checks and balances have a 
value. If there are no checks and balances, there will be nothing to hold judges back in reading the 
provision in a more expansive way at some future point.  
 
Sorry; that is a very long answer. The short answer is that I do not think that establishing a 
constitutional court as such would guarantee the slowing down of judges' creativity in interpreting a bill 
of rights. The only thing that would really slow them down would be some form of checks and 
balances. How exactly that would work, I do not know. You would probably have to factor in 
international legal rights standards as well, but they are evolving the whole time too. That, again, takes 
us back to the core of the business: what would make Northern Ireland a happier place in itself and 
help people live together as friends and neighbours to the maximum extent? There I think you have 
much less risk of the courts going off on mad solo runs. If you have the general principles of equality, 
parity of esteem, non-discrimination and so forth, it is probably a good thing if the courts interpret 
those in a wide way. Admittedly, there are very sensitive issues around culture and so forth, but you 
probably do not want to talk about those right now. I really think that they can all be dealt with. 

 
Mr Nesbitt: Richard, when you talk about fundamental duties, are you talking about duties that apply 
to the state and the agencies of the state, or could we also write in the fundamental duties that we 
place on citizens of the country? 
 
Mr Justice Humphreys: I am talking about duties on the citizen. The reason is this: there is no 
difference between a right of an individual and a duty on the state; they are the same thing. If you 
have a right, that means that the state has a duty not to do something that interferes with it. People 
talk about duties of the state, but that is an irrelevancy to the discussion. It is just another word for 
rights. The only duties that matter in the context of balancing are the duties of the individual. What 
duties are we talking about? There are a couple of duties in the Irish constitution. They do not mean 
very much. One is loyalty and fidelity to the state and the nation. That generally only comes in if 
people are having their citizenship revoked, but the Supreme Court has just decided that the law on 
revocation of citizenship is a breach of rights, so that is gone. I am not sure what constitutional duties 
are left. You can think about the duty to comply with the law, the duty to respect the rights of others, 
the duty to pay your taxes, the duty to observe the criminal law and not endanger the security of the 
state, and the duty to respect the borders of the state and so forth. Some of the African countries have 
constitutional duties in their constitutions. Some of the Eastern European countries do. Estonia and 
some of the other Baltic countries, I think, have developed lists of constitutional duties as well as 
rights.  
 
The answer to your question is that it is meaningless to talk about duties on the state, because that is 
just another word for individual human rights looked at from a different perspective. If you want a 
balance — and the balance is relevant to restrictions on rights, of course. Rights are not a loaded gun 
to be fired by the rights holder at will. They have to be exercised in accordance with law and subject to 
restrictions that can be imposed by law but are proportionate. That is where duties come in to some 
extent, and the only duties that matter in that discussion are the duties on the individual, which is a 
very underdeveloped area of law on both parts of the island, maybe even in the UK as a whole. 

 
Mr Nesbitt: This is my final question, Richard. It is about enforceability or justiciability. It has been 
suggested to us that, for example, with judicial reviews, we could have a sunrise clause that says that 
you cannot bring a JR for five years. Would that kick in the legal maxim, "justice delayed is justice 
denied"? 
 
Mr Justice Humphreys: It might, yes. If you believe in the concept of rights, why would you want a 
law that interferes with people's rights being able to stand for a certain number of years? It does not 
make a huge amount of sense. In the South, we have a clause in the constitution that, if a bill is 
referred to the Supreme Court and the Supreme Court says it is OK, you cannot challenge it again. 
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You cannot challenge it 50 years later, even if everything has changed fundamentally, so that is a bit 
of a flaw. There are ways around it. If the constitution has been amended, you can argue that the 
amendment has changed the position, but if the constitution has not been amended, it is not 
challengeable. There are very few flaws, in drafting terms, in the 1937 constitution. In fact, that was 
not even in the constitution as adopted; it was put in later. I would put that down as a flaw on the 
principles of human rights protection. I do not think that the sunset clause or limited protection is a 
great idea, just as a matter of principle. 
 
Mr Nesbitt: Thank you very much indeed. 
 
Ms Bradshaw: Thank you very much for your presentation. You mentioned that an option or a 
proposal would be to bring forward a discussion paper, and you said that we have been here before. 
We certainly have been here before many times, and this discussion has been rumbling on for 20-plus 
years.  
   
I raised an issue with the Lord Chief Justice last week. It was Carers Rights Day. It is not that it is 
easy, but it is common for people to say, "Oh, there is no support. Our rights are not upheld". Different 
sections of society say that, whether it is mental health campaigners, carers or people with disabilities. 
You pointed out that judges and the courts do not have access to all the information, but neither do the 
people who say that their rights are not being upheld and neither do the solicitors or barristers who are 
representing them. My concern is, in some ways, that the courts are not necessarily the right place to 
meet the needs of individuals, whether they are carers or people with disabilities, and that it really 
should come back to us, as a devolved Administration, to make sure that the policies are correct. I 
have nearly talked myself out of having a bill of rights.  How do you respond to that? The last thing 
that I want to add is that the Lord Chief Justice said not to make non-justiciable promises in a bill of 
rights. In other words, do not promise sections of society, like carers, that you can meet all their needs, 
because we might not be able to do that through a bill of rights. 

 
Mr Justice Humphreys: We have that in the constitution in the South. Article 45 has various 
socioeconomic rights. It is not that they are not justiciable, but you cannot strike down laws based on 
them, so they do not really amount to very much. I think that you have made a very valid point. The 
way that a court case works is that you have a couple of parties — two, normally. One side says 
something, the other side replies, and the court decides whatever the legal, or sometimes factual, 
issue is. Parliamentary decision-making is completely different, as you point out. There are interested 
parties, interest groups and so forth. You look at a range of options. You have research tools. You can 
consider a wide variety of material. It is a completely different process, and one that judges are just 
not equipped for, either in my part of the island or, I think, in any part of these islands. You would need 
to think it through very carefully before you give that kind of jurisdiction. 
 
Ms Bradshaw: There might not even be enough court time to go back over how different policies are 
—. 
 
Mr Justice Humphreys: I suppose that they could appoint more judges, which I think they did when 
the Human Rights Act 1998 came in. I would not worry too much about the court side. I am more 
concerned as a matter of principle. In other words, are common-law judges geared up and able to 
make these kind of socioeconomic, quasi-political judgements? I would say generally not, because 
they are so confined to looking at who is before them and so bad at considering the rights of people 
who are not before the court. 
 
Ms Bradshaw: Yes. My second question relates to a private Member's Bill which is at Consideration 
Stage — scrutiny stage — in the Oireachtas, namely the Dying with Dignity Bill. I am not sure whether 
you have come across it yet. 
 
Mr Justice Humphreys: I know something about it; not a whole lot. 
 
Ms Bradshaw: Section 7 of that Bill says that it would be applicable to the island of Ireland. At the 
Health Committee earlier today, I said, "Look, can we get a read-out as to what our Health Department 
is doing to look at this?" Anyway, in the context of this, I was thinking that that would be a very 
fundamental right. It would very much cut to the central core of a constitution in Ireland, and we will 
probably have a citizens' assembly that gets much further and stuff. Looking to the future, if we have a 
bill of rights here, there could be a complete clash between what you have potentially changed your 
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constitution to include and what we have up here. That section is meant to be applicable in Ireland. 
Have you given any thought to how that could play out in the future? 
 
Mr Justice Humphreys: OK. Listen, I will get into trouble if I start commenting on Bills that are before 
the Irish legislature, so I cannot comment on that particular Bill. 
 
Ms Bradshaw: OK. 
 
Mr Justice Humphreys: As regards the general principle of a conflict and so forth, again, I would not 
worry too much about that. If one were to speak in broad generalities, it is nice to have cooperation 
across the islands where possible, but it does not happen very much compared to what could be the 
case. People generally go their own way; so be it. I would not lose too much sleep about it in this kind 
of context. You have to come up with something that works for Northern Ireland. If your question is 
about extraterritoriality, that is a very interesting question. It actually came up at the time of the Good 
Friday Agreement. The Irish Constitution was amended to insert a clause allowing the Oireachtas to 
legislate with extraterritorial effect in accordance with international law. As long as different 
legislatures keep within the requirements of international law when they legislate extraterritorially, 
presumably there will not be any meaningful conflict to speak of in international law terms. 
 
Ms Bradshaw: OK. My point was not necessarily that constitutional issue per se. My concern was 
more the fundamentals of human rights in life and death and how this could actually change things 
fundamentally. 
 
Mr Justice Humphreys: Sure. That raises a broader issue, which is that human rights are not an 
absolutely fixed standard; they evolve over time. It is perfectly OK for different jurisdictions to take 
slightly different views as to whether something specific is a right, or to what extent. Strasbourg has 
this practice whereby they — and the US Supreme Court does the same thing with the states. It goes 
round the 50 states and says, for example, "Well, 48 of them have banned execution of minors. 
Therefore, we are going to say that that is cruel and unusual punishment". Strasbourg does something 
vaguely similar where it says, "Well, the members states of the Council of Europe now preponderantly 
prohibit x, y or z. Therefore, we are taking that into account in holding that comes within the 
Convention". However, there are critics are of that methodology. It is not automatic that, just because 
a majority of jurisdictions do something, it constitutes a human right. There has to be some room for 
variety and differences of opinion. If something is not a right, it is in the realm of politics and so, by 
definition, you can have different outcomes. That has to be part of the equation, to some extent 
anyway. 
 
Ms Bradshaw: Thank you. 
 
Miss McIlveen: Apologies for missing the beginning of your presentation. What is very welcome about 
this today is the fact that you are presenting pros and cons. I think that we have missed that from 
previous presenters and witnesses. I missed the commentary in relation to your point that, currently, 
the demand for a bill of rights is not evenly balanced across the community. We have heard that 
before. In order to address that, would the approach be to look more at a minimalist approach rather 
than a maximalist approach? What are your views on that? 
 
Mr Justice Humphreys: The short answer is probably yes, in the sense that you have to start 
somewhere. So, let us start with the common ground, which, by definition, will be more at the 
minimalist rather than maximalist end.  
 
I said that the list of cons is longer than the list of pros, for sure; but that, in itself, is not a 
determinative. Let us discuss and go through them. There has got to be something in it for everybody; 
that is for sure. It cannot be a wish list for any one set of points of view. It has to be seen as something 
that benefits everybody. It also has to be something that is reciprocal. In other words, if and insofar as 
there is protection for one section of the community, there has to be a corresponding, mirroring 
protection for the other section and the non-aligned.  
 
Look, if you want to be pragmatic about it, you would have to start with the more minimalist approach 
and the common ground. However, I do want to introduce into the discussion at least the possibility, 
not necessarily today or tomorrow but at some point, of a Northern Irish constitution Act that brings all 
of the Northern Irish constitution together. It seems to me that there is clearly something in that for 
unionism and potentially something in it for nationalism and others as well, if it provides a mechanism 
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whereby there can be seen to be balance between all the various issues that are of interest to people. 
So, the short answer is that you are probably right. 

 
Miss McIlveen: OK. You seem to have been critical of this idea of crowdsourced constitution or mini 
crowdsourced constitution, particularly in relation to referenda and so on. Is that something that we 
should avoid? What are the alternatives to that? 
 
Mr Justice Humphreys: You should be realistic about it. Crowdsourcing the constitution or picking 
people at random off the electoral register will not solve all your problems, for sure. I do not want to be 
critical in the sense that these things are worth a try, but I just do not think that you should be over-
optimistic about what they will achieve. What should you be looking at? As I say, I would make 
progress slowly. I would consult widely. I would start with this very basic issue of principle: what is this 
whole thing meant to achieve? You are not going to "sell" a finished product to the community if 
people have not been sold on whether or not they even want to buy, let alone on what its features are. 
"Why are we doing this? What will it do for Northern Ireland?": these very basic questions have to be 
got out there. What goes into it comes a little bit later. However, anything that you can do to widely 
consult on that has got to be a plus, and you are doing a lot. I think that that is all great, but just do not 
expect the consultation to solve your problems. If you frame options, put them out and have had a 
general and open consultation, then if you can define the issues a bit more tightly and push out what 
the three basic models are, or something like that, then you can get a more nuanced type of feedback. 
That is my suggestion. 
 
Miss McIlveen: Thank you. 
 
Mr Justice Humphreys: Thank you. 
 
The Chairperson (Ms Sheerin): We will pass to the members on StarLeaf. I do not see any hands 
raised, so I will go alphabetically. Mark, do you have any questions to ask? 
 
Mr Durkan: Thank you for the presentation, it was very interesting. Again, I certainly do not expect a 
consultation to solve our problems; it will probably give us a few more, if anything. I certainly see merit 
in the idea of a second pros-and-cons discussion paper, even post-consultation. One of the things that 
appeared in your list of pros and cons was the removal of certain issues from political decision-
making. Will you expand on that and touch on whether that would raise an issue everywhere, and 
would that be particularly pronounced here, given the nature of our society and Government? 
 
Mr Justice Humphreys: The sorts of things that I was thinking about — I did not want to hugely get 
drawn on the whole language rights and cultural rights issue, but it is probably not a bad example of 
what I am talking about. That is because this came up as a major stumbling block during the recent 
period of uncertainty. There were people who were saying, "Look, these are rights that we are talking 
about", and they made the same argument on marriage equality as well, "We are talking about rights 
here", so these, therefore, become preconditions to political progress. Once you define something as 
a right, then you are saying that the other side does not have any entitlement to negotiate it down, 
nuance it or to qualify it. Therefore, it removes it from the sphere of compromise and negotiation, 
which is sometimes is a good thing.  
 
From a Southern perspective, I think that the whole cultural/language thing is totally overblown. If you 
look at the history of the Irish language on the island of Ireland, then the Protestant/unionist/loyalist 
(PUL) side of the house were champions and pioneers of the Irish language for a very long time. For 
example, Bishop Bedell, who was the Church of Ireland Bishop of Kilmore, was the first person to 
translate the Bible into Irish. As a Southerner, it is a non-issue, and it is sort of surprising that is 
became so controversial. However, I am giving it as an example of when you say that something is a 
right, then you are severely restricting the political space in that particular area. Again, there are pros 
and cons, but it is something that needs to be done consciously. I suppose that that probably does not 
really answer your question, does it? 

 
Mr Durkan: Oh no, it is not a bad attempt, Richard, so thank you. Another thing that you touched on 
was the importance of getting into it from the next generation. I do not think that the importance of that 
is lost on any of us, but it is about the methodology. We talk about hard-to-reach groups and for us, as 
politicians, with the exception of a couple on the Committee, we are seen as old, grey and dull; the 
subject matter is heavy stuff, but it is about how you package it to get young people to engage and to 
see that this is about their futures and the future of their country. You talked about the Magna Carta 
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example, but are there any examples that you could draw on, from elsewhere, which have 
successfully engaged with young people? 
 
Mr Justice Humphreys: I think that the Norwegian Government did something similar for the 
bicentenary of their constitution. They got young people to provide what they thought that the clauses 
in a new constitution should be. Obviously, I do not, by definition, speak for the next generation, but I 
think that, if you were to do something similar, the environment, protecting our planet and the climate 
emergency would feature very heavily. That is not Northern Ireland-specific, of course, but, on the 
other hand, it would overlap with many devolved functions. There is definitely scope for the Assembly, 
to some extent, in that regard. This is where thinking beyond a bill of rights in the traditional sense and 
thinking more in terms of a piece of constitutional legislation might achieve something.  
 
I accept that you will not get detailed engagement on the trade-offs and justiciability and all that kind of 
stuff, but you will get identifying topics and high-level principles, such as the right to online safety and 
the right not to be bullied. There has been legislation on that, to some extent, but I think that young 
people are keen to see those sorts of issues being addressed. 
 
I encourage you generally to be creative and imaginative. Try new options and experiment; do not just 
stick to the way in which things were done before, certainly not the way in which they are done in the 
South, and not necessarily even the way in which they are done in Britain. There is no fantastically 
great model for that kind of thing, so you can be world-beating, imaginative and new. The more ideas 
that are in the mix, the better. Pick what works. 

 
Mr Durkan: That is super, Richard. Thank you. We will pick what we hope works. 
 
The Chairperson (Ms Sheerin): John, I go to you now. 
 
Mr O'Dowd: I am OK, Chair. All the points have been covered. Thank you, Richard, for your 
presentation. 
 
Mr Justice Humphreys: Thanks very much. 
 
The Chairperson (Ms Sheerin): Well, Richard, you can take your ease now. I think that you are 
staying with us for Professor Dickson's presentation, is that right? 
 
Mr Justice Humphreys: If that is OK, yes. 
 
The Chairperson (Ms Sheerin): Of course. 
 
Mr Justice Humphreys: He is always an excellent speaker. Thank you very much for having me. It 
was a real pleasure. I hope that it was of some help. 
 
The Chairperson (Ms Sheerin): Thank you. 


