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Northern Ireland
Assembly
Tuesday 16 February 2016
The Assembly met at 10.30 am (Mr Speaker in the Chair).
Members observed two minutes' silence.

That the draft Proceeds of Crime Act 2002
(Cash Searches: Code of Practice) Order
(Northern Ireland) 2016 be approved. — [Mr
Ford (The Minister of Justice).]

Assembly Business
Plenary Business: 15 February 2016
Mr Speaker: The first item of business is the
consideration of business not concluded on
Monday 15 February. As all the business in
yesterday's Order Paper was considered, we
will move on.

That the draft Proceeds of Crime Act 2002
(Investigations: Code of Practice) Order
(Northern Ireland) 2016 be approved. — [Mr
Ford (The Minister of Justice).]
The Proceeds of Crime Act 2002 is designed to
provide law enforcement agencies with tools to
recover the proceeds of crime and deny
criminals the opportunity to accumulate assets
secured by illegal means. The Act empowers
law enforcement officers to seize cash that they
believe is crime-related and to secure its
forfeiture in court proceedings and enables
courts to freeze a suspect's assets at the start
of a criminal investigation. POCA gives
investigators the power to seek court orders
directing financial institutions in certain cases
and places an onus on any professional person
working in regulated industries to immediately
report any suspicion of crime.

Executive Committee
Business
Proceeds of Crime Act 2002 (Search,
Seizure and Detention of Property:
Code of Practice) Order (Northern
Ireland) 2016
Mr Speaker: The next three motions are to
approve statutory rules relating to the Proceeds
of Crime Act (POCA) 2002. The Business
Committee agreed that there should be a single
debate during which the Minister and Members
should address all three motions. I shall ask
the Clerk to read the first motion and call on the
Minister to move it. The debate on all three
motions will then begin. When all who wish to
speak have done so, I shall put the Question on
the first motion. The second motion will then be
read into the record, and I will call the Minister
to move it. The Question will then be put on
that motion. After the Question is put on the
second motion, the third motion will be read into
the record, and I will call the Minister to move it.
The Question will then be put on that motion. If
that is clear, I shall proceed.

The purpose of the orders before the Assembly
today is to give effect to the first Northern
Ireland-specific codes of practice. They tailor
guidance on the use of POCA powers to this
jurisdiction rather than previous arrangements
under which guidance was issued on a UK-wide
basis in UK-wide codes of practice. I believe
that it is only proper that local codes of practice
should apply where the functions fall under
devolved responsibilities, as is the case in
Scotland and Northern Ireland.
The Northern Ireland codes under scrutiny
today mirror previous guidance that continues
to apply in codes issued by the Secretary of
State, with appropriate updates and
modifications for Northern Ireland. They also
closely follow codes with which we are perhaps
more familiar under the Police and Criminal
Evidence Act (PACE). The codes provide
important safeguards to ensure that powers are
used appropriately in a targeted, effective and
consistent way.

Mr Ford (The Minister of Justice): I beg to
move
That the draft Proceeds of Crime Act 2002
(Search, Seizure and Detention of Property:
Code of Practice) Order (Northern Ireland) 2016
be approved.
The following motions stood in the Order Paper:
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POCA has been subject to review and
amendment to strengthen its powers. The
codes have been updated with all the changes
and, in that way, form a consistent and
consolidated manual for those using the
powers. They provide reassurance to the
general public and provide information for those
who may be affected by the powers.

Removing the profits that fund crime serves to
disrupt the cycle that sustains criminal
enterprises and fraudsters. The strengthening
of the POCA regime, reflected in the codes of
practice, will help to disrupt, deter and reduce
organised crime and will, ultimately, help to
protect the public from the serious harm that it
causes.

POCA stipulates that my Department must
prepare and publish a draft of any new or
revised code of practice. Consultation on that
was undertaken over a 12-week period
between August and November 2015.
Representations were considered, and the
codes were subsequently amended where the
Department thought it appropriate. The
consultation did not recommend policy changes
or raise any equality or other impact issues.
The updated codes were laid before the
Assembly in draft. I will outline briefly the
content of the three codes.

In the UK, between 2010 and 2014, criminal
assets worth more than £746 million were
seized across all methods of recovery, and
assets worth more than £2·5 billion were
frozen. In Northern Ireland, in 2014-15, £2
million was recovered through confiscation
orders. There is still more to do to reclaim the
proceeds of crime and facilitate more effective
enforcement. The changes being addressed
today are a step in that direction.
In conclusion, POCA removes criminal assets
that could be used to support further criminality;
it stifles criminal activity and sends a clear
message that crime does not pay. Used to its
maximum effect, it will, ultimately, disrupt and
deter criminality, and the Northern Ireland
codes of practice are an important part of that.
I commend the three orders to the House.

The search, seizure and detention of property
code of practice provides guidance to
constables and accredited financial
investigators on the exercise of powers to
search, seize and detain property that may be
needed to satisfy a future confiscation order.
Those new powers will be introduced to
Northern Ireland on 1 March 2016.

Mr Ross (The Chairperson of the Committee
for Justice): I will speak very briefly on behalf
of the Committee. As the Minister has already
outlined, the rules before us today will bring
three distinct Northern Ireland codes of practice
into the operation of powers under the
Proceeds of Crime Act 2002. The codes of
practice will provide necessary guidance for
constables and officers with responsibility in
that area and specifically in relation to cash
searches, investigations, and the search,
seizure and detention of property.

The recovery of cash search powers code of
practice provides guidance on the operation of
the powers to search for cash where there are
reasonable grounds for suspecting that it is
obtained through, or intended for use in,
unlawful conduct.
The investigations code of practice provides
guidance on the exercise of the investigation
powers in POCA.

At its meeting on 28 January, the Committee
noted that the draft codes of practice form part
of a wider POCA commencement programme
and that the Department has been working
closely with the Home Office in scrutinising
proposed legislation, engaging in consultation
and providing consent where required.

On 1 March 2016, POCA amendments will be
commenced in Northern Ireland, including the
following: powers to allow the search of a
vehicle for criminal cash, similar to searching a
person or property; powers to prevent the
dissipation of property that may subsequently
be used to satisfy a confiscation order;
expanded civil recovery powers; and the
change of court jurisdiction for detained cash
investigations from the High Court to the Crown
Court.

The Department has consulted and kept the
Committee updated on the development of the
three codes of practice throughout the past
year.

Those changes will be introduced by secondary
legislation at Westminster, as the responsibility
has not been devolved. My Department has
worked closely with the Home Office, and the
changes have been reflected in the Northern
Ireland codes.

I will briefly highlight the Committee's
consideration of those matters. In June 2015,
the Department wrote to the Committee to
outline its intention to hold a public consultation
on the three draft codes of practice. At its
meeting on 11 June, the Committee agreed that
it was content for the consultation to take place
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and to consider the matter further when the
results of the consultation were available. At
the meeting on 19 November, the Committee
noted the outcome of the consultation and
agreed that it was content with the draft codes
of practice, which it noted would bring the
POCA regime up to date and into line with
England, Wales and Scotland, subject to
jurisdictional variations. In December, the
Committee agreed that it was content with the
Department's proposal to bring forward the
statutory rules required to bring the codes of
practice into operation. At the meeting on 18
January 2016, the Committee noted that the
Examiner of Statutory Rules had raised no
issues with the technical aspect of the rules.
The Committee therefore agreed to recommend
that the statutory rules be affirmed by the
Assembly, and it supports all three motions that
have been laid.

hope that we will be launching the revision of
the cross-border policing arrangements. That
will show that good work can continue across
the border. Certainly, when assets are being
seized, which is a key part of the draft orders,
there is very significant cooperation between
the various agencies involved, including the two
police services and the National Crime Agency,
to ensure that work is coordinated as far as
possible. Although it is not directly part of
today's discussion, I think that I can give Mr
Kennedy the assurances that he wants.

Mr Kennedy: I am grateful to say that the draft
orders are consistent, good and sensible, and I
am happy to indicate support for them. They
are consistent with UK-wide codes of practice
but are now perhaps made more local because
of devolution.

That the draft Proceeds of Crime Act 2002
(Search, Seizure and Detention of Property:
Code of Practice) Order (Northern Ireland) 2016
be approved.

I condemn all three codes to the House in the
terms in which I and the Chair outlined them.
[Interruption.]
Question put and agreed to.
Resolved:

Proceeds of Crime Act 2002 (Cash
Searches: Code of Practice) Order
(Northern Ireland) 2016

In welcoming the orders being put in place by
the Minister and the House, I ask the Minister to
reflect on what memorandums of understanding
or issues we have with the Republic of Ireland,
given the high propensity for cross-border
criminality. Of course, the very unedifying
events in the criminal world in Dublin at present
give rise to concern as to whether we have
memorandums of understanding and similar
codes of practice that can be worked to the
benefit of the justice authorities in Northern
Ireland.

Mr Ford: I commend and move the motion, Mr
Speaker.
Some Members: Hear, hear.
Mr Ford: I beg to move
That the draft Proceeds of Crime Act 2002
(Cash Searches: Code of Practice) Order
(Northern Ireland) 2016 be approved.

Mr Ford: Once again, the debate satisfies
Ford's rule of Assembly business. It has been a
brief debate, but it has covered very significant
issues. As I frequently do, I thank the
Committee Chair, but in a genuine way, for his
comments and for the consideration by the
Committee of the necessity of getting the codes
of practice into place.

Question put and agreed to.
Resolved:
That the draft Proceeds of Crime Act 2002
(Cash Searches: Code of Practice) Order
(Northern Ireland) 2016 be approved.

In response to the very specific points made by
Mr Kennedy, I say that it seems to me that he
has put his finger on it: we now have codes
that are consistent across the UK but that are
tailored to match devolution. Given that POCA
is purely a UK piece of legislation, there are
clearly limitations on its applicability to our
cross-border relationships, but, as the Member
will know, the new cross-border task force that
is being led by the two police services will be a
key way of ensuring that cross-border
criminality is addressed. In the near future, I

Proceeds of Crime Act 2002
(Investigations: Code of Practice)
Order (Northern Ireland) 2016
Resolved:
That the draft Proceeds of Crime Act 2002
(Investigations: Code of Practice) Order
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(Northern Ireland) 2016 be approved. — [Mr
Ford (The Minister of Justice).]

gender-neutral; consolidating a number of
separate legal provisions into a single
regulation; and strengthening of existing
guidance and support.

10.45 am

I am grateful to the project team, representative
of employee and employer interests, that
reviewed the regulations. This mix of interests
helped to ensure that the review was informed
by the knowledge and expertise of practitioners
and key stakeholders. The project team
achieved consensus on a number of actions,
including the reduction in administrative burden
through consolidation of the regulations.

Working Time Regulations (Northern
Ireland) 2016
Dr Farry (The Minister for Employment and
Learning): I beg to move.
That the draft Working Time Regulations
(Northern Ireland) 2016 be approved.

The provisions of the 1998 regulations and the
regulations amending it have previously been
the subject of public consultation. As the draft
regulations largely consolidate and replace the
provisions currently contained in those existing
regulations, no further public consultation was
deemed necessary.

I am seeking the Assembly’s approval for The
Working Time Regulations (Northern Ireland)
2016. They will not come into operation until
approved by this Assembly. They will
consolidate and replace the provisions of the
Working Time Regulations (Northern Ireland)
1998 and ten statutory rules which amended it
from 1998 to 2009. A reduction in the
administrative burden to employers will be
achieved through the consolidation of a number
of separate statutory rules into a single set of
regulations. This will make navigation of the
provisions of the regulations easier for users.

I am most grateful to the Committee for
Employment and Learning for their detailed
scrutiny of the regulations.
I hope that I have provided sufficient
explanation of the purpose of these regulations
and will, of course, respond to any points made
by Members in my closing remarks.

The Working Time Regulations, as amended,
implement European Council directives on
working time and the protection of young
people at work. They lay down minimum
conditions relating to weekly working time, rest
entitlements and annual leave, and make
special provision for working hours and health
assessment in relation to night workers.

Mr Speaker: I call Mr David Hilditch, who will
be speaking on behalf of the Committee for
Employment and Learning.
Mr Hilditch: Thank you Mr Speaker. I welcome
the opportunity to outline the views of the
Committee for Employment and Learning on
the statutory rules relating to the working time
directive. This statutory rule is made under
powers conferred by section 2(2) of the
European Communities Act 1972 and article 15
of the Work and Families (Northern Ireland)
Order 2006 and is subject to the draft
affirmative resolution procedure before the
Assembly.

Under the Executive’s economic strategy, my
Department committed to a review of
employment legislation in seeking to stimulate
business confidence while maintaining the
rights of individual employees. As part of the
review my Department initiated pilot reviews of
a number of substantial sets of employment
regulations. The overall aim was to seek to
reduce the administrative and financial burden
of regulations without impinging on individual
employment rights.

The Working Time Regulations (Northern
Ireland) 1998 were designed to protect the
health and safety of workers by providing them
with rights such as daily and weekly working
time limits, health assessments for night
workers, in-work rest breaks and paid annual
leave.

The working time regulations were chosen for
review because they are substantial in content;
they impact on a significant number of
employers and employees; and they afford the
opportunity to cover all elements of better
regulation principles. One of the key desired
outcomes of the pilot was a reduction in the
administrative burden for the regulations, which
was to be achieved through a combination of
better regulation measures including removal of
outdated legislation; updating some legislative
references, including making the regulations

This statutory rule will consolidate and replace
the provisions of the Working Time Regulations
(Northern Ireland) 1998, referred to as the 1998
regulations, and the ten statutory rules which
amended it from 1998 to 2009. A reduction in
the administrative burden to employers will be
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achieved through the consolidation of a number
of separate statutory rules into a single set of
regulations. This will make navigation of the
regulations easier for users.

Mr Speaker: I call junior Minister Ms Jennifer
McCann to move the Further Consideration
Stage of the Assembly Members (Reduction of
Numbers) Bill.

The departmental officials briefed the
Committee at its meeting on 10 December 2014
on the better regulation pilot reviews of
employment regulations.

Moved. — [Ms J McCann (Junior Minister,
Office of the First Minister and deputy First
Minister).]
Mr Speaker: Members will have a copy of the
Marshalled List of amendments detailing the
order for consideration. The amendments have
been grouped for debate in my provisional
grouping of amendments selected list. There is
a single group of amendments — amendment
Nos 1 to 3 — dealing with the coming into effect
of the reduction in the number of Members and
a review of and report on the effect of a
reduction. We will debate the amendments in
turn. Once the group debate is completed, any
further amendments will be moved formally. If
that is clear, we shall proceed.

At the briefing, it was agreed that the document
‘At a Glance Guide to the Working Time
Regulations’ would be forwarded to the
Committee. The guide was intended for use by
employers and was drafted and agreed in
conjunction with members of the working time
stakeholder group. The Committee noted that
correspondence from the Department on 14
January 2015.
The Department advised the Committee on 20
January about the proposed SR 2016-000, the
Working Time Regulations (Northern Ireland)
2016. The Department later contacted the
Committee on 26 January with a technical
amendment to the statutory rule (SR). The
Committee considered the SR, including the
technical amendment, at its meeting on 27
January and agreed that it was content. The
Committee agreed to recommend that the rule
be affirmed by the Assembly.

Clause 1 (Reduction of number of members
returned for each constituency)
Mr Speaker: We now come to the single group
of amendments for debate. With amendment
No 1, it will be convenient to debate
amendment Nos 2 and 3.
Ms J McCann (Junior Minister, Office of the
First Minister and deputy First Minister): I
beg to move amendment No 1: In page 1, line
5, leave out "next Assembly" and insert "2016".

Dr Farry: I thank Mr Hilditch, who spoke on the
Committee's behalf, as the sole contributor to
the debate. I put on record my thanks, once
again, to the Committee for its detailed scrutiny,
as always, of the business we put before it.

The following amendments stood on the
Marshalled List:

In closing, I reiterate that this does not mark a
change in the effect of working time regulations
in Northern Ireland but is a simplification, in that
we are consolidating a host of different
regulations. That should be something that is
very much in the interests of employers and
employees, and it is a reflection of the overall
commitment of the Executive to address
regulation and the principles of better regulation
as a whole. I commend the motion to the
House.

No 2: In page 1, line 7, at end insert
"'2016 election” means the election held in 2016
in accordance with section 31(1) of that Act.'".—
[Ms J McCann (Junior Minister, Office of the
First Minister and deputy First Minister).]
No 3: After clause 1 insert
"Review of number of members of the
Assembly

Question put and agreed to.
Resolved:

1A.Standing orders shall provide that the
committee established in accordance with
section 29A of the Northern Ireland Act 1998
shall—

That the draft Working Time Regulations
(Northern Ireland) 2016 be approved.

Assembly Members (Reduction of
Numbers) Bill: Further
Consideration Stage

(a) review the impact section 1 would have on
the total number of Assembly members, should
changes be made to the number of
constituencies; and
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(b) report on its review, including in relation to
the desirability of reducing the number of
Assembly members below 90, by 1 December
2018.".— [Mr McCallister.]

constituency. We further note that the
amendment also calls for AERC to report on the
findings of its review before 1 December 2018
and give consideration to the desirability of
reducing the number of Assembly Members to
below 90.

Ms J McCann: Amendment No 1, together with
amendment No 2, makes a technical
adjustment to the Bill that does not change its
substance or affect the policy behind it. The
policy intent of the Bill is to reduce the number
of MLAs elected to the first Assembly after the
next election, that is, the 2016 Assembly
election. For the Bill to achieve that, it must be
enacted before the Assembly election on 5 May
2016; otherwise, the next election to which the
reduction will apply will be the 2026 election,
rather than the anticipated 2021 election.

The Assembly Members (Reduction of
Numbers) Bill has a very specific objective: to
reduce by one the number of Members returned
by each constituency and for this change to
have effect from the first Assembly election
after that of 2016. While Mr McCallister's
amendment goes beyond the scope of the
institutional reform provisions outlined in the
Fresh Start Agreement, it is the view of
Ministers that the question of whether the
Assembly needs to place on itself a legislative
imperative for such a review, in addition to its
existing power to commission one from AERC,
and, therefore, whether to accept or reject this
amendment are matters that should be left to
the judgement of Members.

We are grateful to the Assembly for agreeing to
accelerated passage for the Bill, but even with
that, there remains a risk that, at this late stage,
Royal Assent may not be obtained in time
because of the need to complete subsequent
stages after Final Stage. As the Bill deals with
a reserved matter that is not ancillary to a
transferred matter, the Speaker is, therefore,
required to refer it to the Secretary of State
before it enters Final Stage. The Secretary of
State is subsequently obliged to lay it before
Parliament for 20 sitting days before it can be
submitted for Royal Assent.

Mr Attwood: There is a passing temptation to
oppose the technical amendments so that the
reduction in the number of MLAs is pushed to
2026. On this occasion, however, I will resist
that temptation and say that we are content to
support the amendments outlined by the junior
Minister in order to create certainty on the
matter. I was anxious to hear from Mr
McCallister about his amendment, because the
SDLP was prepared to be persuaded by an
argument on the terms in the amendment to
have a review in 2018. Maybe we will yet hear
that argument. The junior Minister indicated
that it is a matter for Members to consider, but it
would be interesting to know whether there is
anything more than that from the First Minister
and deputy First Minister, given that the Bill,
inter alia, arises from political discussions. In
one way, it arises from Fresh Start, so it would
be interesting to know whether the First Minister
and deputy First Minister, in the context of
Fresh Start, on the amendment that was to
have been proposed by Mr McCallister.

To address that potential problem we have,
therefore, brought forward two technical
amendments to the Bill. Amendment No 1
makes a minor change to clause 1(2) to refer to
the 2016 election. Linked to that is an
amendment to clause 1(3), which provides a
definition of the term "2016 election" by
referring to section 31(1) of the NI Act 1998.
These amendments will guarantee that, should
Royal Assent not be obtained before the
election on 5 May, the reduction in the number
of MLAs will still apply to the next election held
after the forthcoming election in May.
As the previous debates on the Bill focused
mainly on the question of an earlier date than
2021 for it to come into effect, we think it
unlikely that any Member would want a situation
where it was deferred until 2026. Therefore, I
ask Members to support these amendments,
which preserve the policy objective of the Bill.

Mr Frew: I speak in support of the Bill. It was
forged out of agreement, and I am glad that that
agreement has come about. One of my party's
objectives is to reduce the number of Assembly
Members. We did not get everything that we
wanted, but we are making progress. That
must be welcomed, and we are certainly going
in the right direction. That is all that I have to
say on the matter.

We note the provisions in John McCallister's
amendment No 3 that, should there be a
change to the number of constituencies as a
result of the 2018 parliamentary boundary
review, the Assembly and Executive Review
Committee (AERC) would be legislatively
mandated to review the proposed reduction in
the number of Members returned for each

Mr Allen: The Ulster Unionist Party has been
clear and consistent on this issue. We support
the reduction in the number of Members and
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"'2016 election” means the election held in 2016
in accordance with section 31(1) of that Act.'".—
[Ms J McCann (Junior Minister, Office of the
First Minister and deputy First Minister).]

the timeline. We did not support it earlier,
because we felt that we should not be hasty or
rush these decisions. We need to make sure
that the Assembly is inclusive and diverse, and
that it provides proper government for our
people. To that end, we support the reduction
in the number of Members and the First
Minister and deputy First Minister technical
amendments. I would like to hear more from Mr
McCallister on his amendment. That is all that I
have to say on the matter at the moment.

Mr Principal Deputy Speaker: Mr McCallister
is not in the Chamber to move formally
amendment No 3.
Amendment No 3 not moved.
Mr Principal Deputy Speaker: That concludes
Further Consideration Stage of the Assembly
Members (Reduction of Numbers) Bill. The Bill
stands referred to the Speaker.

Ms J McCann: I thank Members for their
contributions and for the issues that they raised.
As I said, amendment Nos 1 and 2 make small
technical adjustments to the Bill. They do not
change the substance or affect the policy. They
are necessary so that, should Royal Assent not
be obtained before the election on 5 May 2016,
the reduction in the number of MLAs will still
apply to the next election held after the
forthcoming election in May. I ask Members to
support amendment Nos 1 and 2.

I ask the House to take its ease for a few
moments.

Budget Bill: Further Consideration
Stage
Moved. — [Mr Storey (The Minister of Finance
and Personnel).]

11.00 am
(Mr Principal Deputy Speaker [Mr Newton] in
the Chair)

Mr Principal Deputy Speaker: As no
amendments have been tabled, there is no
opportunity to discuss the Budget Bill today.
Members will, of course, be able to have a full
debate at Final Stage. Further Consideration
Stage is, therefore, concluded. The Bill stands
referred to the Speaker.

Concerning amendment No 3, tabled by Mr
McCallister, as I have also previously said, it is
the view of Ministers that the question of
whether the Assembly needs to place on itself a
legislative imperative for such a review, in
addition to its existing power to commission one
from AERC, and, therefore, whether to accept
or reject this amendment, should be left to the
judgement of Members. I hope that that
answers Mr Attwood's request.

I ask the House to take its ease for a few
minutes.

Again, I thank Members. In conclusion, the
Assembly Members (Reduction of Numbers)
Bill is important legislation, and I am glad to see
it progress through the Assembly.

Order. As the Minister of Enterprise, Trade and
Investment is not in his place to move the next
item of business, which is the Draft Renewables
Obligation (Amendment) Order (Northern
Ireland) 2016, the item falls. The House should
take its ease for a few minutes to allow us to
proceed with other business.

Mr Principal Deputy Speaker: I ask the House
to take its ease for a few minutes, please.

Mental Capacity Bill: Consideration
Stage

Amendment No 1 agreed to.

Mr Principal Deputy Speaker: Order,
Members. The sitting will now resume. I call
the Minister of Health, Social Services and
Public Safety, Mr Simon Hamilton, to move the
Consideration Stage of the Mental Capacity Bill.

In page 1, line 5, leave out "next Assembly" and
insert "2016".— [Ms J McCann (Junior Minister,
Office of the First Minister and deputy First
Minister).]

Moved. — [Mr Hamilton (The Minister of Health,
Social Services and Public Safety).]

Amendment No 2 made:

Mr Principal Deputy Speaker: Members will
have a copy of the Marshalled List of
amendments detailing the order for

In page 1, line 7, at end insert
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"and references to enabling or helping a person
to make a decision about a matter are to be
read accordingly.".

consideration. The amendments have been
grouped for debate in the provisional grouping
of amendments selected list. There are five
groups of amendments. I remind Members
intending to speak during the debate on a group
of amendments that they should address all the
amendments in the group on which they wish to
comment. Once the debate on the group is
completed, any further amendments in the
group will be moved formally as we go through
the Bill and the Question on each will be put
without debate. The Questions on stand part
will be taken at the appropriate points in the Bill.
If that is clear, we shall proceed.

The following amendments stood on the
Marshalled List:
Amendment Nos 2, 7, 8, 10, 11, 14, 16-26, 29,
31, 39-41, 43, 46, 48, 49, 57, 59-63, 75, 76, 82,
94, 137, 140, 145, 146, 176-180, 183-186, 189,
196-202, 204-207, 209-214, 216-221, 230-232,
234-238, 244, 246-248, 331, 369-378, 403,
409-412, 421-423, 425-429, 431-457, 459-462.
Just another 500 or so to go. With your
indulgence, Mr Principal Deputy Speaker, I will
begin by placing on record my thanks to the
Chair, members and staff of the Ad Hoc Joint
Committee for the extremely thorough and
efficient manner in which they conducted their
scrutiny of the Bill. The Committee's report,
which was published on 28 January, is
testament to their hard work, and it speaks to
the magnitude of the task before them. Not
only is the Bill one of the largest, if not the
largest, to come before the Assembly, it is also
one of the most complex. Added to that the
pressing nature of the timetable as we fast
approach the end of the mandate, the
conclusion of the Committee Stage is a
significant achievement. It would be remiss of
me not to acknowledge that today.

Notice taken that 10 Members were not
present.
House counted, and, there being fewer than 10
Members present, the Principal Deputy
Speaker ordered the Division Bells to be rung.
Upon 10 Members being present —
Mr Principal Deputy Speaker: No
amendments have been tabled to clauses 1 to
3. I propose by leave of the Assembly to group
these clauses for the Question on stand part.
Clauses 1 to 3 ordered to stand part of the Bill.
Mr Principal Deputy Speaker: We now come
to the first group of amendments for debate.
These amendments will deal with principles,
safeguards and protection from liability.
Members should note that amendment No 10 is
mutually exclusive with amendment No 9;
amendment No 31 is mutually exclusive with
amendment No 30; amendment Nos 230 to 232
are mutually exclusive with amendment No 229;
amendment No 432 is mutually exclusive with
amendment No 431; and amendment Nos 438
and 439 are mutually exclusive with
amendment No 437.

I will start with amendment Nos 1, 2 and 177,
which relate to clauses 4, 5 and 158
respectively. Together, the amendments
address a point raised by the Royal College of
Speech and Language Therapists and by the
Committee about the important role of
communication support. The amendments
make it clear in the Bill that help and support
must be given to enable a person to
communicate his or her decision, for example,
by involving someone who can provide
communication support, such as a speech and
language therapist. I am pleased that we were
able to address that point to the satisfaction of
the Committee, as noted in its report.

11.15 am
I call the Minister of Health, Social Services and
Public Safety, Mr Simon Hamilton, to move
amendment No 1 and to address the other
amendments in the group.

I will now deal with amendment Nos 7, 8, 10, 11
and 31, which have been tabled by Ms
McCorley, Mr McCartney and Mr Lynch.
Amendment No 7 adds the words "or injury" to
clause 10(1)(a), which provides that the
protection from liability in clause 9 does not
extend to any:

Clause 4 (Meaning of “unable to make a
decision”)
Mr Hamilton (The Minister of Health, Social
Services and Public Safety): I beg to move
amendment No 1:In page 2, line 41, after
"means)." insert

"civil liability for loss or damage resulting
from a person’s negligence in doing an act".
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I am advised that, strictly speaking, the
amendment is unnecessary as personal injury
would already be caught by the wording of
clause 10(1)(a) as it stands. I do not, therefore,
support the amendment to clause 10.

against the underlying aim of the Bill to
destigmatise mental health.
Although I am sympathetic to that view, I am
more persuaded by the counterargument that, if
it is not expressly mentioned in clause 16, the
Bill could be perceived to be weakening
protections for persons who are undergoing
ECT. ECT is specified as requiring a second
opinion in the Mental Health (Northern Ireland)
Order 1986, which is to be replaced for over16s by the Bill.

Amendment No 8 seeks to replace the word
"threat" in clause 12(4)(b) with the phrase:
"an expressed intention to use force"
I confess that I am not clear as to the motivation
behind that amendment. Perhaps the Members
proposing it will enlighten us when speaking to
it during the debate, but, at this point, I do not
see what it adds to the clause or what objective
it aims to achieve other than to create a drafting
issue with the repetition of the words "to use
force". That would have to be corrected at
Further Consideration Stage if made by the
Assembly today. Therefore, I do not support
the amendment to clause 12.

Amendment Nos 14, 16 and 17, all of which
amend clause 18, also relate to the issue of
second opinions. Among other things, clause
18 requires the doctor giving the second
opinion to do certain things before he or she
gives it in the form of a certificate. For
example, the doctor must consult with those
treating a person generally. The effect of
amendment No 14, which I am proposing on
foot of points raised by some stakeholders
during Committee Stage and agreed by the
Committee in its report, is to require the doctor
to examine a person who is lacking capacity
and any relevant health records before
providing a certificate.

Amendment No 10 is to clause 14(4). It would
make sense to cover that with amendment No
31 to clause 31(3), both of which are tabled by
Ms McCorley, Mr McCartney and Mr Lynch.
The intended effect of those amendments
would appear to place a duty on my
Department to make regulations prescribing the
types of people who are suitably qualified to
carry out formal assessments of capacity for the
purposes of clause 14 and who can gain
access to the home of a person, subject to a
community residence requirement for the
purposes of clause 31. It is already the case
that neither clause 14 nor clause 31 can come
into operation before the relevant regulations
are made. In other words, the proposed
amendments are unnecessary. However, when
reviewing those clauses following their
introduction, the Office of the Legislative
Counsel suggested rewording the relevant
subsections in recognition that the word "may"
could cause confusion. Amendment Nos 9 and
30 resulted. Those were accepted by the
Committee, as noted in its report. Those
amendments fall into the second group of
amendments to be debated today. They better
address the perceived problem that perhaps
motivated the Members' amendments.

Amendment No 16 further strengthens the
second-opinion safeguard by making it clear in
the Bill that the doctor providing the second
opinion should be independent of the doctor
providing the treatment. Amendment No 17 is a
technical amendment that is consequential to
that.
I now turn to amendment Nos 18, 22, 23, 24
and 25, tabled by the Chair of the Committee,
which relate to what is referred in the Bill as the
"prevention of serious harm condition".
Although I fully understand the motivation
behind the amendments, which were prompted
by evidence from the Law Centre during the
Committee's deliberations, when you work them
through, they could produce some very
perverse outcomes for the very people whom
the Bill is trying to protect, and that would be
difficult to justify. It could, for example, result in
people not receiving treatment because they
are unable to consent to themselves even
though it is clearly in their best interests. For
example, a fear of needles or a belief that the
doctor is trying to poison them may cause them
to resist that treatment. There is already a
power in the Bill to prescribe circumstances in
which a trust's authorisation would be required
where a person is resisting the provision of
serious treatment. That is proportionate and
workable, but also to require a doctor to be
satisfied that, in all such cases, the treatment is
necessary to prevent serious harm would not

I also do not support amendment No 11 to
clause 16, the effect of which is to remove
electroconvulsive therapy (ECT) from the list of
serious treatments requiring a second opinion
under the Bill. While it is for the Members
proposing the amendment to explain their
rationale, I suspect that it might have been
prompted by the view expressed by some
stakeholders during the public consultation and
Committee Stage that to single out ECT goes
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be. I would therefore be concerned if those
amendments were to be supported today. As I
said, although well-intentioned, they may do
more harm than good, which is not the outcome
that any of us wants for those who require the
protections that the Bill aims to give them.

hope that Members will support that
amendment, which has been accepted by the
Committee, as is noted in its report.
Amendment No 29 is the first of 101
amendments that add "approved clinician" or
"approved responsible clinician" to references
in the Bill to "medical practitioner" or that
replace "medical" with "clinical" to describe
reports that must be made for very specific
purposes in the Bill. The amendments in
question are amendment Nos 29, 39 to 41, 43,
46, 57, 59 to 63, 137, 140, 145, 146, 176, 178
to 180, 183 to 186, 189, 196 to 202, 204 to 207,
209 to 214, 216 to 221, 230 to 232, 234 to 238,
244, 246 to 248, 369 to 378, 409 to 412, 421 to
423, 425 to 429, 432, 434 to 436, 438 to 440,
442 to 449, and 459 to 462. Now that should fill
somebody's bingo card.

That brings me to amendment Nos 19, 20 and
21, which were tabled by Ms McCorley and
others and which also relate to the prevention
of serious harm condition. It is perhaps worth
explaining that, as it stands, the Bill requires
that condition to be met where it is proposed to
deprive people of their liberty or to treat people
on a compulsory basis. It means that the
person proposing the interventions must
reasonably believe that they are necessary to
prevent serious harm coming to the person who
is unable to consent to the care or treatment
required or to prevent serious physical harm
coming to others. That is a very high bar, and
rightly so.

You will all be glad to hear that I propose to
deal with all those amendments together as
they all appear to be motivated by the same
aim. I hope that others follow suit. [Laughter.]
That aim is to widen out the professional roles
provided for in the Bill. This is not a new issue;
it came up in the consultation phase and at
Committee Stage. The main difficulty with
those amendments, as I see it, is that the term
"clinician" is very wide and, based on our legal
advice, could capture practitioners who would
not be suitably qualified to perform the functions
and duties envisaged in the Bill. Those
functions and duties relate to some of the most
serious interventions that might be made in a
person's life and require objective medical
evidence in order to comply with the relevant
legal obligations under the European
Convention on Human Rights (ECHR).

The effect of the proposed amendments would
be to permit the detention of, or the provision of
serious treatment on a compulsory basis to,
vulnerable individuals who have not done
anything unlawful, never mind illegal or criminal,
on the basis of there being a risk of something
less than serious physical harm to another
person. Specifically, it would permit such
serious infringements of a person's liberty on
the basis of a risk of psychological harm to
another person, which is notoriously difficult to
prove. Such a lowering of the threshold for
detention is not something that we as elected
Members should countenance without a full and
open debate, particularly when it is not
advocated by stakeholders who are deeply
committed to the Bill and when the reasoning
that I just outlined was explained to, and
accepted by, the Committee.

There is a real risk, therefore, that those
amendments might negatively impact on the
Bill's compatibility with the ECHR, particularly
when it comes to the provisions relating to
deprivations of liberty and the associated
authorisation process in schedule 1. As I said,
this issue has been on our radar for some time
and was raised by the Committee, which
accepted the Department's position.

Before dealing with the issue giving rise to the
largest number of amendments in this group —
again, tabled by Ms McCorley and others — I
briefly refer to amendment No 26. That
amendment relates to the proposed new
schedule 7A, which provides for supervision
and assessment orders. I will say more about
those orders when debating the fourth group of
amendments, but, in essence, amendment No
26 seeks to align the protections available to
people, subject to a supervision and
assessment order, where it is proposed to treat
them, and that treatment is serious, with the
protections available to people who are being
similarly treated when subject to a measure of a
compulsory nature under Part 2 of the Bill. That
means that authorisation by a health and social
care trust must be sought under schedule 1 in
such cases in prescribed circumstances. I

I should also make Members aware that, from a
technical standpoint, the proposed
amendments are likely to necessitate further
changes to the Bill, which would have to be
identified before and then made at Further
Consideration Stage. With limited time
available, there is a risk that not all of those
further amendments would be identified in time,
increasing the risk of needing a further Bill in
the next mandate to deal with the issue.
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11.30 am

I now turn to the issue of automatic referrals to
the review tribunal, which is the subject of
amendment Nos 48 and 49. Those
amendments would change the duty on health
and social care trusts to refer a person's case to
the tribunal, where it has not been considered,
from two years to one year, or, if the person is
under 16, from one year to six months. In my
view, those amendments are unnecessary
because there are other mechanisms in the Bill
that can be used to bring a person's case to the
tribunal. First, the person in respect of whom
an authorisation has been granted under
schedule 1 or schedule 2, or his nominated
person, can apply to the tribunal at various
times during the authorisation period.
Secondly, at any time during an authorisation
period, various people can refer the person's
case to the tribunal to consider whether the
criteria for that authorisation are still met.
Those referrals can be made by the Attorney
General and the Department, as well as the
Master of the Office of Care and Protection, if
directed to do so by the court. There is an
additional duty on the trust to notify the Attorney
General if somebody in its care lacks the
capacity to make an application to the tribunal.
The Attorney General can then decide to make
an application to the tribunal if not to do so
would be a breach of that person's rights.

Amendment Nos 76 and 94 are related. They
aim to clarify the nature of information that may
be disclosed to a nominated person and the
independent advocate, and they serve to align
the language in the Bill with that in the Data
Protection Act 1998.
Amendment No 82 addresses a concern raised
by the Law Centre and the Committee about
the independence of independent advocates,
which is a further safeguard provided for in Part
2. It removes the words "so far as practicable"
from clause 84, with the aim of strengthening
the requirement for independence. The
amendment was endorsed by the Committee,
as noted in its report.
That brings me to amendment No 331, which
inserts a new clause into the Bill relating to
advance decisions. This is a significant policy
amendment that I have agreed to make in light
of the Committee's scrutiny of the Bill. I should
like to begin my brief comments on this by
saying that the Committee was right to devote
time to it. It is not straightforward, as I hope I
will explain, and the conclusion ultimately
reached by the Committee reflects that. As
Members may be aware, an advance decision
is a decision that a person makes when they
have capacity to refuse a specific treatment in
the future should they lose capacity. Clause 11
gives statutory recognition to advance decisions
but does not include provisions on how they
should be made or operate. That will continue
to be governed by common law.

Taking into account all those various access
routes to the tribunal, I do not believe these
amendments are necessary. Furthermore, they
would have an obvious cost implication that
cannot be ignored in the current financial
climate. Tribunals would be convened more
frequently, requiring significant additional
resources and an accompanying increase in the
legal aid bill.

The main reason for adopting this approach is
flexibility. The common law can continue to
evolve, as the provisions are not set in stone.
That is different from the approach taken in the
English Mental Capacity Act 2005, which
codified the common-law rules, although
Scotland did not go down that route. Perhaps
influenced by the position in England, some
stakeholders argued that the Bill here should
include similar provisions. However, my
Department has consistently maintained that
fusing mental health and mental capacity
legislation will create a radically different legal
framework to that in which the common-law
rules were developed and which has not yet
been attempted anywhere else. Simply
following the English approach is not the
answer in our circumstances. The more
prudent course, which I am convinced is the
right one for now, is to give this Bill time to bed
in before deciding what the rules on advance
decisions should be. As far as I can see, there
just is not the consensus or the certainty to be
able to legislate for it now. We, as an

Amendment No 75 relates to clause 73, which
deals with the nominated person additional
safeguard in Part 2. Clause 73 currently
provides that, where a person is unable to
appoint his nominated person himself or
herself, and one must be appointed, the default
nominated person cannot be somebody who
lives outside the UK, the Channel Islands, the
Isle of Man or Ireland. I believe that this is a
reasonable, sensible and proportionate
restriction that the proposed amendment would
remove, creating what I consider unnecessary
practical difficulties. For example, what if the
default nominated person lives in Australia and
the person who lacks capacity is here in
Northern Ireland? Surely it is preferable to
have someone close by who may be consulted
as frequently and freely as necessary. I do not,
therefore, support that amendment to clause
73.
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Mr Ross (The Chairperson of the Ad Hoc
Joint Committee on the Mental Capacity
Bill): I will endeavour to be as quick in getting
through my speech as the Minister was. I
speak on behalf of the Ad Hoc Joint Committee,
which is the first Ad Hoc Joint Committee to be
established by the Assembly. Its membership
was drawn from the Health Committee and the
Justice Committee. We began our work in May
2015, with the task of looking at the Committee
Stage of the Mental Capacity Bill, which is, as
the Minister acknowledged, one of the largest
Bills to have ever come before the Assembly.

Assembly, are better taking the time to get it
right, and the Bill allows us to do that.
However, I also accept that it is our
responsibility to set the policy in matters such
as these, which the Committee rightly reflects in
its report. I want to be absolutely clear that the
position adopted in the Bill is in no way an
attempt to shirk that responsibility, which is why
I had no difficulty in agreeing to the
Committee's very reasonable suggestion to look
again at this within a set time frame and to
commit my Department to that in the Bill. That
is reflected in new clause 272A, which is
covered by amendment No 403 and which I
hope will find support in the Chamber.

Members will be aware that the background to
the Bill is the Bamford review, which concluded
in 2007 that, for the first time, there should be a
single legislative framework to reform the
existing mental health legislation and to
introduce capacity legislation to Northern
Ireland. Mental health law is broadly concerned
with the reduction of the risks flowing from the
mental disorder to the patient and to other
people, whilst mental capacity law is designed
to empower people to make decisions for
themselves, whenever possible, and to protect
people who lack capacity.

Before I conclude my remarks on the first
group, I want to briefly refer to the remaining
amendments in it. None of them changes the
policy intent of the relevant provisions; they
simply clarify that intent. Amendment Nos 431,
433, 437 and 441 relate to paragraph 11 of
schedule 2, which deals with short-term
detention in hospital and the requirement to
examine, on admission, the person being
detained. Amendment No 431 makes it clear
that the examination must be done immediately
on admission. That mirrors the approach in the
equivalent article 9 of the Mental Health
(Northern Ireland) Order 1986. Amendment
Nos 433, 437 and 441 are technical
amendments consequential to amendment No
431.

The key purpose of developing a single
legislative framework to cover mental ill health
and mental capacity is to attempt to reduce the
stigma and inequalities that can sometimes flow
from having specific mental health legislation.
However, the production of such legislation is in
no way a straightforward task, and, indeed,
Northern Ireland is the only place in the world to
attempt such an approach. England and Wales
passed the Mental Capacity Act in 2005, for
example, but it does not cover the treatment of
mental illness. They have maintained two
distinct legislative frameworks. The closest that
anywhere has come to contemplating the
approach is Victoria, Australia. In 2012, it
considered bringing together mental health law
and mental capacity law and produced a report.
It decided, however, not to proceed further and
concluded that it was a matter for ongoing
debate. Given that we are leading the world in
this regard and that it is such groundbreaking
legislation, one would imagine that every
Member would want to speak. Given that very
few Members will contribute, I suggest that that
perhaps reflects the complexity and difficulty in
getting your head round such a complex Bill. It
is important to note up front the complexity of
the task that we faced in scrutinising a Bill that
fuses mental health and mental capacity
legislation, given that it will bring about a
fundamental change to the way in which people
with a mental illness receive treatment.

Finally in this group, amendment Nos 450 to
457 relate to reports made under schedule 2 to
the Bill that are found to be defective or
incorrect. Amendment Nos 450 and 451 limit
the type of errors that can be corrected under
paragraph 20 of schedule 2 to administrative
errors only. Amendment Nos 452 to 456, which
are to paragraph 21, allow the medical report
required for the authorisation granted under
schedule 2 to be corrected within the permitted
period. Amendment No 457 inserts new
paragraph 22, which allows for a new report to
be issued if the original report does not comply
with the requirements of the Bill. The
amendment also requires a new examination of
the person and a statement that the detention
conditions have been met at all times since the
original report. As I mentioned, these
amendments do not change the policy intent,
but they do ensure that errors can be corrected
without putting the person being detained at
risk.
I am very glad to say that I thank Members for
bearing with me, and I look forward to hearing
their views on the amendments in this group.
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As I said, the Ad Hoc Joint Committee was
established in May. We considered the Bill
each week until we reported on 25 January. It
is a long Bill, comprising 295 clauses, which are
divided into 15 Parts and 11 schedules. The
Committee worked its way through the Bill,
starting off with introductory briefings with the
Departments during June. Towards the end of
June, we also held a round-table evidence
session with international experts and
academics in the fields of mental health and
mental capacity to provide us with another
perspective on the key issues in the Bill. The
Committee received 53 submissions in written
evidence and, during September and October
2015, took oral evidence from a wide range of
interested parties. The remainder of our time
was spent deliberating on the Bill, including
fairly detailed negotiations with the Department
of Health on a number of clauses.

amendments. There are major questions on
how and when the legislation will be
implemented. The introduction of the Bill will
require a substantial change to practice and
culture across the health and social care and
justice sectors. Major change, which will
necessitate staff training, additional staffing, an
increased legal aid budget, the establishment
and operation of a review tribunal and an Office
of the Public Guardian, comes with a hefty price
tag. The Departments have estimated that
between £76 million and £84 million will be
required for year 1 implementation costs and
between £68 million and £76 million for
recurrent costs on an annual basis.
Therefore, the outworkings of the Bill would
cost the Executive an additional £70 million
each year, and every year going forward. If the
Health and Justice Departments were required
to find that money from their existing baseline, it
would place significant pressure on both
budgets.

The Committee's scrutiny led to its
recommending to the Department of Health that
it make a number of significant amendments to
the Bill. The majority of the recommendations
have been accepted by the Minister and are
reflected in the amendments that we are
considering today. I thank the Minister for his
cooperative approach and for taking on board
the Committee's views. I am sure that my
Committee colleagues will support me in noting
the good working relationship that was
established between the Committee and the Bill
teams, which were composed of officials from
the Department of Health and the Department
of Justice. Officials made themselves available
to answer our queries, in writing and in person,
when required. That certainly helped us to
come to an agreed position on many issues in
the Bill.

Given the current financial climate and the likely
financial climate over the four or five years, the
question genuinely arises of whether Northern
Ireland will be able to afford the implementation
of this substantial legislation. If we cannot
afford it, what happens then? Will we have
passed legislation that could end up being out
of date by the time that it is commenced five or
10 years down the line? These are serious
questions, and I am interested to hear the
Minister's thoughts on the Bill's affordability as
the debate progresses throughout the day.
I will now comment specifically on the first
group of amendments. All the amendments in
the group that were tabled by the Minister were
supported by the Committee. Given the sheer
number of ministerial amendments, I will not go
into detail on every single one. Rather, I will
focus my remarks on those that are, from the
Committee's point of view, most significant.

Before I speak specifically about the
amendments in the first group, I will provide a
brief overview of the key issues that we
identified as we went through the scrutiny
process. First, the Department's decision to
recognise but not codify advance decisions in
the Bill and to leave it to common law;
secondly, the Department's approach to the
future role of enduring powers of attorney;
thirdly, whether criminal justice disposals
provided for in the Bill were sufficiently broad to
deal with offenders who pose a risk of serious
psychological harm to others; and, fourthly, the
extent of the powers in the Bill to allow the
Department to amend primary legislation by
means of secondary legislation. I will return to
those issues later in the debate.

Amendment Nos 1 and 2, tabled by the
Minister, relate to one of the key elements of
the Bill, which is that people must be supported
to make their own decisions wherever possible.
Clause 5 sets out the steps that must be taken
to allow that to happen. Stakeholders
welcomed clause 5. However, some
organisations believed that it could be
strengthened further. The Royal College of
Speech and Language Therapists was keen to
ensure that the clause made clear that
communication support must be given to those
who require it. The Committee supported that
view and asked the Department to consider
amendments to address the issue. The
Department tabled amendments to clauses 4

There was also the financial cost of the Bill,
which I want to focus on for a few minutes
before I turn my remarks to the detail of the
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and 5, which are before us today as
amendment Nos 1 and 2.

it should be entirely possible to appoint an
advocate who is completely independent of the
decision-maker. Given that independent
advocates are instructed only when the most
serious interventions are proposed — those
that will have a major impact on a person's life
— the Committee felt that it was right and
proper that the independence of the advocate
should be without doubt. The Department
accepted that rationale and tabled amendment
No 82, which was also welcomed by the
Committee.

Amendment No 1 makes clear in the Bill that
help and support must be given to enable a
person to communicate his or her decision.
Amendment No 2 amplifies the point that help
and support must be given to enable a person
to communicate his or her decision, without
affecting the generality of clause 5(2). Those
amendments were welcomed by the
Committee.
Amendment No 14 also came about as a result
of Committee scrutiny. The RQIA and the
Commissioner for Older People queried the
way in which clause 18 was drafted as it implied
that a second opinion could be made without a
doctor being obliged to visit patients or obtain
their medical records. The Committee agreed
that the clause should make absolutely clear
that both would be required in the course of
producing a second opinion. The Department
agreed to amend clause 18, and the Committee
welcomes amendment No 14, which requires a
medical practitioner to make at least one visit to
a patient and to have made at least one request
for their records before he or she can issue a
certificate.

Amendment No 331, tabled by the Minister,
concerns one of the key issues that the
Committee focused on during its scrutiny.
Clause 11 deals with advance decisions and
states that protection from liability does not
apply if, for example, a doctor carries out
treatment:
"that conflicts with an effective advance
decision to refuse treatment"
that has been made by the patient. A range of
stakeholders was concerned that, whilst clause
11 recognises effective advance decisions, it
does not set out the rules for what constitutes
an effective advance decision or how people
can go about making one. Instead, the
Department is leaving those issues to common
law.

Amendment No 82, tabled by the Minister, was
also in response to an issue raised by the
Committee. It relates to clause 84 and the
matter of independent advocates. Under the
Bill, people have a right to an independent
advocate in certain circumstances. These
circumstances are set out in clauses 35 and 36
and are referred to as "relevant acts". A
relevant act is defined as one of the following:
deprivation of liberty; a requirement to attend a
certain place to receive treatment with serious
consequences; the imposition of a community
residence requirement; or the provision of
serious compulsory treatment. Therefore, it is
clear that independent advocates have a role to
play when people find themselves at a point in
their life when serious decisions about their
future treatment or care are to be made.

11.45 am
Stakeholders pointed out that, in contrast,
advance decisions are codified in the English
Mental Capacity Act 2005. The concerns about
the Department's approach to advance
decisions were flagged up by the Northern
Ireland Association for Mental Health, the
Commissioner for Older People, the Children's
Law Centre, Compassion in Dying, the Medical
Protection Society, Disability Action and the
Alzheimer's Society. For example, Compassion
in Dying was concerned that the Bill has the
potential to create confusion for people who
would like to plan ahead for their future
treatment in the event of loss of capacity; and
for healthcare professionals who may be faced
with an advance decision but are unsure as to
whether it is "effective" and are therefore
unsure of their obligations to respect it.
However, other stakeholders, such as the
Northern Ireland Association of Social Workers
and the Royal College of Psychiatrists, took the
position that case law and the wider societal
debate about advance decisions was still
developing. They suggested that the code of
practice should contain guidance on how
advance decisions should be drafted.

Clause 84 sets out the arrangements for
instructing independent advocates. As drafted,
clause 84(3) requires that the health and social
care trust must have regard to the principle that
the advocate must be independent of the
person who proposes to do the act or give the
treatment, so far as practicable. As the Minister
mentioned, the Law Centre flagged its concern
at the use of the phrase "so far as practicable"
and suggested that it be removed from the
clause for what the Committee viewed as very
sound reasons. The Law Centre argued that
independent should mean independent and that
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The Committee explored the issues involved
with the Department in some detail. We wanted
to understand its rationale for relying on case
law rather than using the Bill to provide clarity
and direction on advance decisions. The
Department's position was based on a number
of arguments. One of its key points was that
because the Mental Capacity Bill fuses mental
health and mental capacity legislation, there
could be a wider range of treatments covered
by advance decisions than is the case in
England and Wales. The courts have not yet
considered those issues. In the Department's
view, the courts should have the opportunity to
develop common law rules further. The
Department also suggested that it would be
preferable to allow for greater public debate on
advance decisions once the Bill is in operation
rather than setting the rules in law at this point.
Officials advised that consultation on the Bill
had demonstrated that there is not enough
evidence or consensus to allow the rules
around advance decisions to be set down in the
Bill and that there are still key policy issues to
be determined, such as, for example, whether
the rules should be the same for all treatments
or for people of all ages.

be allowed to make advance decisions; and
whether an advance decision could be confined
to an already diagnosed condition or extended
to a future condition or future circumstances.
The Committee therefore agreed to ask the
Department to bring forward an amendment to
provide for a "review and report" clause, which
would require the Department to review the law
on advance decisions within a certain period
from the Act becoming law and lay a report
before the Assembly. The Department agreed
to make such an amendment to require it to
review the law on advance decisions and
produce a report to be laid in the Assembly
within three years of the Bill coming into
operation. That is amendment No 331, and it
has been welcomed by the Committee.
I will now turn to the Committee amendments in
this group. Amendment Nos 18, 22, 23, 24 and
25 are Committee amendments and relate to
clauses 21 and 22. Clauses 21 and 22 come
under Part 2 of the Bill, which deals with
additional safeguards for what is called
"treatment with serious consequences". This is
defined in clause 20 and broadly means
treatment that causes the person serious pain,
distress or side effects, is major surgery or has
a serious impact on their day-to-day life. Under
the Bill as drafted, a nominated person can
object to a proposed treatment with serious
consequences. In most cases, the nominated
person would be a family member or carer. In
those instances, the treatment can proceed
only if the prevention of serious harm condition
is met. That condition is that failure to provide
the treatment would create a risk of serious
harm to the individual in question or to other
persons. However, if the individual who lacks
capacity resists the treatment with serious
consequences, that does not trigger the
prevention of serious harm condition. The Law
Centre had significant concerns about what it
saw as that discrepancy. It argued that it is
unfair that resistance from the person who was
actually the subject of the treatment did not
have the same weight as an objection from a
nominated person. The Law Centre was of the
view that clause 22 should be amended so that
the prevention of serious harm condition
applies.

The Committee was concerned that an issue of
such significance was going to be left to the
courts to determine rather than the policy being
developed by the Department and approved by
the Assembly through the Bill. Members
questioned the Department further on existing
case law. Officials revealed that, in fact, there
had been no cases on advance decisions to
date in the courts in Northern Ireland. They
then stated that public awareness raising, as
part of the implementation phase of the Bill,
might result in people being more aware of
advance decisions and that that could generate
more court cases. The Committee did not
accept the notion that people being forced to
take court cases because of a lack of clarity in
the law was somehow a positive thing in that it
would help to develop case law. In the
Committee's view, that would be evidence of
failure, not success. In addition, it would leave
healthcare professionals and patients in a
vulnerable and uncertain position, particularly in
connection to advance decisions for mental
health conditions.

The Committee sought the Department's view
on this proposed amendment. Its response,
much like the Minister outlined earlier, was that
the prevention of serious harm condition is a
high bar that a decision maker must be satisfied
is met before providing certain types of
treatment. In the Department's view, that high
bar is proportionate when a nominated person
is objecting but not when the person
themselves is resisting. The rationale is that

The Committee acknowledged that not enough
policy work has been done by the Department
to allow the rules around advance decisions to
be put in the Bill. For example, a range of
issues would need careful consideration, such
as whether advance decisions should be limited
to refusal of a specific treatment or should allow
for positive statements requesting a specific
treatment; whether children and adults should
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the person's resistance could be unexpected or
unrelated to the treatment itself.

We believe that a better form of words would be
"an expressed intention to use force" so that
someone would not be restrained without
proper grounds. We need to be clearer about
an expressed intention to use force so that
people are not going to be restrained
unnecessarily. That is the rationale behind that
amendment.

The Committee was not convinced that that
was a sound rationale. For example, it might
be convenient to say that the person's
resistance is due to some other factor and not
the treatment that they are about to receive but
that is a subjective judgement call. The
Committee therefore agreed to bring forward its
own amendments to require the prevention of
harm condition to be met where a person
resists treatment, so that the same standard is
required as when a nominated person objects
to treatment.

Amendment No 11 to clause 16 is in relation to
electroconvulsive therapy. Again, that was an
issue that came up at Committee Stage. We
listened to what we were hearing from people,
and as part of our responsibility we raised the
issue and put forward the amendment.
However, having listened to the Minister's
explanation of why it needs to be there, we are
happy enough not to move that amendment.

I ask the House to support these amendments.
Ms McCorley: Go raibh maith agat, a PhríomhLeasCheann Comhairle. Cuirim fáilte roimh an
deis labhairt ar an Bhille seo inniu. I welcome
the opportunity to speak at the Consideration
Stage of the Mental Capacity Bill. At the outset,
I state that I support the general principles of
the Bill, including its safeguards and protections
from liabilities.

Amendment Nos 19 and 20 to clause 21 relate
to treatment with serious consequences. They
concern the prevention of serious harm
condition under additional safeguards. The Bill
says that the prevention of serious harm
condition is where:
"failure to provide the treatment in question
to P would create a risk of serious harm to P
or of serious physical harm to other
persons".

Issues around mental capacity could affect any
one of us directly or indirectly in our lifetime. It
is important that robust legislation is in place
that outlines the rights of individuals and the
roles and responsibilities of statutory agencies.
The principles of this Bill will transform mental
health legislation here in the North, and I
believe that —

During the Committee Stage, it was expressed
that serious physical harm is included but that
that leaves out the fact that serious
psychological harm could be caused to a
person and that limiting it to physical harm
meant that the type of psychological harm that
could result from whatever could happen would
not be considered. That is why we feel that
"physical" should be left out so that the
definition is "serious harm". That would have
the capacity to include physical or psychological
harm.

Mr Principal Deputy Speaker: Can I just
interrupt the Member? Could you just move
your mic forward for the sake of Hansard?
Ms McCorley: Sorry about that. The Bill's
passage will benefit hugely those who lack
capacity or may lack capacity in the future.

I move on to amendment No 29. The Minister
went on to list all the ensuing amendments that
would be affected by this one. I will be honest
and say that I was not exactly clear about what
the Minister was saying. We had very robust
evidence at the Committee as to why we
needed to have approved clinicians as part of
the decision-making process. I can go into that
in detail, but is the Minister prepared to confirm
what he said? I did not hear what he said; it
was a wee bit unclear. I am happy to listen to
him if it that is appropriate. If you could maybe
—

We proposed a number of amendments, and I
would like to refer to some of them.
Amendment No 8 to clause 12 relates to acts of
constraint. The amendment proposes:
"Leave out 'a threat' and insert 'an
expressed intention to use force'."
In evidence at Committee Stage, a lot of
concerns were raised about using restraint and
the terminology of how it was physical and an
invasive act. It provoked a lot of comment.
Clause 12(4)(b) states that an act restraining a
person:

Mr Hamilton: I am happy to intervene if the
Member wishes to give way, or I will do it in my
summation.

"is a use of force or a threat to use force".
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Ms McCorley: In amendment No 29, we seek
to insert "approved clinician" after "medical
practitioner" on the basis that it would allow
other therapists and clinicians to be part of the
decision-making process rather than limiting it
to just a medical practitioner. That is people
who are involved in psychological assessments
and that. The Minister said that, because there
are several amendments that ensue from
amendment No 29, he would deal with all those
amendments together, but I did not quite catch
what the Minister said.

qualified registered psychologists? Can that be
written into the Bill in some way?
12.00 noon
Mr Hamilton: I will perhaps reflect on that and
come to it in my winding-up remarks. If we are
unable to do that, we will reflect on the issue
and perhaps discuss it at Further Consideration
Stage. I am happy, however, to reflect on it and
come back to it in my winding-up remarks.
Ms McCorley: Thank you very much. I accept
that. On the basis of what the Minister has
said, we will not now move those amendments.

Mr Principal Deputy Speaker: Are you asking
the Minister to respond now or when he makes
a winding up speech? He is happy to do it now.

I move on to amendment Nos 48 and 49.
Again, we tabled those amendments because
of issues and concerns raised during
Committee Stage about the period before a
case could be considered again. The Minister
has laid out the rationale for that and given us
some explanation of how safeguards will be put
in place to address the concerns. Therefore,
we are happy not to move those amendments.

Ms McCorley: Ok.
Mr Hamilton: Thank you, Mr Principal Deputy
Speaker. There are several concerns that flow
from the raft of amendments, of which there are
101. I am glad that you did not read all the
numbers out as well; I did that courtesy for you.
The first issue comes from the fact that
"clinician" is quite a wide term and runs the risk
of including and capturing practitioners who are
not suitably qualified to make important and
difficult decisions. They are some of the most
difficult decisions that might have to be taken in
a person's life. I do not think that any of us
want to be in a position where we have people
who are not suitably qualified to perform the
important functions and duties envisaged in the
Bill having to take those decisions. That is why
I think that a much narrower term is required.

Finally, clause 73 states that the default
nominated person has to be somebody who is
resident in the Channel Islands, the UK, the Isle
of Man or Ireland. We believe that there is no
strong reason that it cannot be someone who is
resident in another country, and we feel that
there is no need to have that limitation. I do not
believe that there is a strong reason why that
needs to be there, so I am content to move
amendment No 75.

Moreover, there is a risk that, by doing that, we
could stumble over European Convention on
Human Rights (ECHR) obligations, as the Bill
could be incompatible because of the breadth
of that definition. Those are the issues that we
are concerned about. When it comes to the
provisions that relate to the deprivation of
somebody's liberty and the associated
authorisation process, which is set out in
schedule 1, there are those concerns around
the European Convention on Human Rights. In
such circumstances, I think and hope that the
House will agree that, on one hand, we do not
want to fall foul of the ECHR and that, on the
other hand, we want to have the right, suitably
qualified people taking the very difficult and lifechanging decisions envisaged in the Bill.

Mr McKinney: I welcome the opportunity to
contribute to the Consideration Stage of the
Mental Capacity Bill. Before getting on to the
group 1 amendments, it is worthwhile sketching
out some of the broader issues underpinning
the need for change. It is worthwhile reiterating
some stark statistics on the number of people
whom today's Bill will impact on. We have
almost 20,000 people living with dementia in
Northern Ireland, and that number is likely to
rise. We have 1% of the population suffering
from schizophrenia, 13% suffering from
depression and almost 214,000 carers for
people who may lack capacity. All those people
and many others may need important decisions
to be made on their behalf, or they may need to
make decisions for other people. It is in that
context that we see how important the Bill will
be for those with mental illness, their families
and extended families.

Mr Principal Deputy Speaker: I ask the
Member to continue.

The development of the Bill, as we all know,
has been a long process, starting back in 2002
with the Bamford review, which was

Ms McCorley: Go raibh maith agat. Can I
maybe ask whether that would include suitably
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commissioned to examine the best possible
way to provide services to people with mental
health issues or a learning disability. Finalised
in 2007, it recommended having a single piece
of legislation that would provide a framework for
the reform of mental health legislation.

At Second Stage, the Chair of the Ad Hoc
Committee referred to finance and the extra
cost. I am sure that it would be beneficial to
have some sort of economic audit carried out of
that. While some people see everything as
cost, there could be savings as well.

I welcome the group 1 amendments, which, as I
said, have the aim of empowering vulnerable
adults with impaired mental capacity to make as
many of their own decisions as possible. I
welcome the fact that adequate legislative
measures and safeguards are tightened
through the amendments to ensure that
individuals are protected when decisions have
to be made on their behalf. It is worth
underscoring the point that we really have an
opportunity with the Bill to be world leaders in
setting the best standards achievable for
vulnerable adults who may lack, even
intermittently, the capacity to make important
decisions for themselves.

I turn to the group of amendments. The
Committee received a large amount of
correspondence and briefings and undertook
significant discussion of safeguards and
protections from the liability section of the Bill.
The SDLP made clear at Second Stage that,
while we support the principles of the Bill, as I
have underscored, we have lagged behind in
the UK for decades in not having that fully
tailored legislative framework for mental
capacity, and we have relied on the antiquated
Mental Health Order, which wraps mental
capacity around mental health disorder in the
common law, relying on the outdated principle
of necessity. The concerns of those with mental
illness have historically been separated from
the treatment of capacity in general. That
remains the case in England, Wales and
Scotland, which have proceeded with
developing legislation that has been enacted for
a number of years. We have been lagging
behind due to the absence of an exhaustive
framework.

The Bill has been described as representing a
paradigm shift in the approach to the care and
treatment of individuals with mental disorders.
No longer will they be treated or seen as a
separate class of individual. Capacity will no
longer be defined differently among people, and
that has to be recognised as a positive move.
The Bill calls for suitable and adequate support
to be given to individuals when all decisions
relating to capacity are taken. I welcome the
approach taken by the Minister in tabling
amendments in that regard to ensure that there
is a clear measure of support available, whether
that be through minimum standards or
otherwise. We also need to ensure that, when
older people make important decisions about
their future, which often happens in urgent or
time-critical situations, they are given the best
opportunity to make their own choices.

The SDLP recognises that advance decisions
can be a useful tool with which patients and
professionals can work together to draw up a
plan of what to do when a patient is unwell.
That means that their wishes can be respected.
The Alzheimer's Society related to the
Committee that the Bill must operate as a
stimulus to encourage the practice of making
advance decisions, but it had significant
concerns about who triggers the practice and
how that happens so as to maximise the
capacity of people with dementia at an early
stage. They stated that their voice must be
clearly audible in decisions being made close to
the end of their life when they cannot make
those decisions. Amendment No 331 is the
new clause on advance decisions. It provides
for a review, after three years, of the law
relating to advance decisions to refuse
treatment. We welcome that and will support it.

I will touch on the practicalities of the Bill.
There is an obvious need to ensure at the
outset that the bodies and individuals operating
under the Bill are adequately funded and
resourced. It is important to mention that the
SDLP previously noted its concerns over the
Bamford action plans and asked that the
appropriate funding be made available to
implement them. I will touch on that later.

Clauses 35 and 36 provide for the inclusion of
the independent advocate as an additional
safeguard in all cases where the individual
lacks capacity. We support the technical
amendments in that regard.

There is a broad spectrum of individuals who do
not receive the care or support that they need,
and it is important that the Assembly reflects on
that. However, it is positive, in the context of
today's debate, to see some outcome from the
Bamford action plans.

Clauses 45 to 51 provide for rights of review of
authorisation, that is to say a right to apply to a
tribunal to review decisions relating to capacity.
There are significant amendments to the

18

Tuesday 16 February 2016

tribunal section in Part 6 of the Bill, but, first, I
would like to note some of the points made to
the Committee on the tribunal.

should hopefully ensure that it will remain
flexible to changes in service provision in years
to come.

The Law Society noted the expanding remit of
the tribunal but sought confirmation that there
would be a corresponding increase in
resources.

The only other comment that I have at this
stage is that, while I note that the Sinn Féin
amendments would tighten the language in
some areas of the Bill, such as clause 14, it
was disappointing that they did not show the
same consistency with my amendments
yesterday.

Mr Principal Deputy Speaker: Can I just ask
you to confirm that you are speaking to the
group 1 amendments?

Mr McCarthy: Like others, I am pleased to
contribute briefly to the debate on this important
legislation. On this occasion, I will take the
advice of the Minister and, indeed, the Chair of
the Ad Hoc Committee and not repeat things
that have been said. I place on record my
thanks to the Committee staff, officials from
both Departments and all the stakeholders who
gave evidence during the process. I also thank,
of course, our officials, who helped to get the
Committee through this important work.

Mr McKinney: Yes, though I have to say that
that inclusion may have drifted beyond the —
[Laughter.]
Mr Principal Deputy Speaker: Not for the first
time. I draw you back to the group 1
amendments.
Mr McKinney: I was about to conclude my
remarks on the general issue of budget.
Departments have estimated that between £75
million and £129 million is required —

It has been an extraordinarily complex piece of
legislation. It has involved detailed scrutiny by
the Ad Hoc Committee for the best part of six
months and two Departments — Health and
Justice — which are to be commended for
working together on this important legislation.
Of course, the Bill has long been under
development and has been necessary for a
considerable time. Therefore, it is particularly
important that we complete its remaining stages
before the end of the mandate. We must not let
it fail and, in doing so, lose all the work to date
and, moreover, the reforms that it will deliver. It
is important that we press on and make good
progress in the time that remains.

Mr Principal Deputy Speaker: Mr McKinney,
the budget is not part of this debate.
Mr McKinney: Thank you, Mr Principal Deputy
Speaker.
Mrs Dobson: I also welcome the opportunity to
speak on the first group of amendments. I am
glad that the Bill has reached this stage, as, for
a time, there was concern about whether it
would get caught up in the dissolution of the
Assembly. I, again, express my disappointment
at how long it took for the Bill to come to the
Floor, especially considering that it and the
wider single legislative framework were first
proposed as far back as 2009 following the
Bamford review. Nevertheless, as the Chair of
the Ad Hoc Committee explained, it is a very
important Bill, and I believe that all members of
the Committee showed a willingness to see it
reach this stage. There was, understandably,
significant stakeholder interest in the Bill, and I
was impressed by the quality of the evidence
that we heard. It was important, however, that
the bodies that will, ultimately, implement the
Bill had sufficient opportunity to feed into it.

The Assembly will be pleased to note that I do
not intend to go systematically through each
amendment in the group, but I pass my
admiration on to the Minister and the Chair of
the Committee for seeking to do so.
I put on record my support for the amendments
from the Minister and the Committee. They
reflect the detailed work that has been
conducted by both Departments and the
Committee over the past months to ensure that
a robust and informed exchange took place so
that there was a balanced outcome. The
amendments in the group reflect the importance
of the underlying principles and the need for
adequate and appropriate safeguards in their
application.

I support the first group of amendments. The
Minister has reflected many of the issues that
we heard in Committee.

The Bill will hopefully improve the lot of people
who suffer from mental illness. Mental health
and learning disability have always been
regarded as the Cinderella of the health

I also support the amendments that have been
tabled by Sinn Féin. Those that would insert
the term "approved practitioners" into the Bill
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service. Hopefully, this work will now bring
them to a level playing field. That is what we
are all striving to attain. All the work comes on
the foundation of the sterling work of the
Bamford working group on mental health and
learning disability. As others have stated, by
offering a single, integrated Mental Capacity
Act, the Bill is groundbreaking and, in fact,
world-beating in best practice by international
standards.

amendments. With that message to the front of
my mind, it is apt that I turn to the amendments
tabled by Sinn Féin, which account for the vast
majority in the group. It is apt, because,
although a significant number of amendments
were tabled, they relate to only four or five
issues or concepts. Crucially, all of them were
raised with my officials during Committee
Stage, either in evidence sessions or in
correspondence. As noted in the Committee's
report, the Department's explanation or position
on them, which I reflected in my opening
remarks, was noted or accepted by the
Committee, so it should not be surprising that I
am opposed to the amendments today.

Mr Principal Deputy Speaker: I ask the
Member to come back to the amendments.
Mr McCarthy: OK, Mr Principal Deputy
Speaker. I am, therefore, sceptical about the
many amendments tabled by Sinn Féin at the
eleventh hour outside the context of the
structured scrutiny that was offered through the
Ad Hoc Committee, where proposed
amendments could be tested and the full
implications taken into account. In particular,
the amendments that introduce the term
"clinician" alongside "medical practitioner",
while maybe well-intentioned, may have the
unintended consequence of not being compliant
with the European Convention on Human
Rights, in that they dilute the standard of
evidence used in any intervention.

Ms McCorley made a specific point on the 101
amendments relating to definitional changes. In
general, I welcome the fact that several
amendments tabled by Sinn Féin will not be
moved. I noted the ECHR concerns that Mr
McCarthy raised regarding amendment No 29
and subsequent amendments about diluting the
standards of those making very important
assessments, as well as the suitability of the
qualifications of the people making those
assessments. I will give the Member a fuller
explanation in writing on the issue of
psychologists, but there is a role for other
professions in other areas of the Bill,
particularly in the formal assessment of
capacity. I will give the Member a much fuller
explanation in correspondence of the issue she
raises between now and Further Consideration
Stage.

In conclusion, I will comment on the point of
finance, which was raised by the Chair of the
Committee. Not least given the huge volume of
work that has been conducted to date, it is vital
that we now place the Bill on the statute book.
Obviously, in the context of some very tight
public finances and pressures on the health
budget, consideration will have to be given to
resourcing, but that can be for another day.
Nevertheless, the direction of travel should be
clear so that the Bill can be passed and
implemented in full as soon as possible.

I turn briefly to the Committee amendment
relating to the prevention of serious harm. I
listened carefully to the contributions,
particularly that of the Chair. It is clear that this
is well intentioned, but I fear that there is a
problem because of the way in which the
condition works, and its potential extension to a
much wider group of people, as proposed by
the amendment, could up end up doing more
harm than good. Put bluntly, none of us wants
to end up in a position in which people would be
worse off than they would otherwise have been
as a result of the Bill. There is a real risk of that
happening if the relevant amendments to
clauses 21 and 22 are made today.

12.15 pm
Mr Hamilton: I thank all Members for their
contribution to the debate on group 1.
It will be abundantly clear to everyone listening
to the debate just how much consideration the
Committee and members have given to the Bill.
It is also clear how many important issues the
Bill touches on, and there is still a lot more to
go. It is important, therefore, that we get it all
right.

The Chair raised the issue of costs, and other
Members touched on it. From the outset, we
have acknowledged that, because of the
complexity of the Bill and the scale of the
legislation, this would be expensive to
implement. Initially, there were some very high
cost estimates that we were not content with.
We looked at the cost estimates again and
have significantly reduced them to between £76
million and £85 million for the first full year of

What we are talking about today will affect the
lives of many people in Northern Ireland. One
small change to a clause could have a massive
impact on someone's life. We should not forget
that as we debate and take decisions on
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"(3A) For the purposes of providing the
information or explanation mentioned in
subsection (2)(a) in a way appropriate to the
person’s circumstances it may, in particular, be
appropriate—

implementation and, for each year thereafter,
between £68 million and £77 million. The costs
have significantly reduced, but it is still a
sizeable amount, particularly in the current
budgetary climate. To be fair, we have been
honest about that from the start.

(a) to use simple language or visual aids; or
The best course of action is to pass the Bill into
law. Many Members have asked where the
money is for this and why we have not put
money aside, but it would not be proper to start
to put resources against a Bill that has not been
passed into law. The appropriate time to look
at an implementation timetable is when the Bill
passes into law, after which funding can be
accordingly applied. Clearly, we can do that in
a way that would, for want of a better phrase,
phase in the implementation of the Bill. We will
need to consider that when implementing the
Bill in the future.

(b) to provide support for the purposes of
communicating the information or explanation.
(3B) The reference in subsection (2)(c) to
persons whose involvement is likely to help the
person to make a decision may, in particular,
include a person who provides support to help
the person communicate his or her decision.".—
[Mr Hamilton (The Minister of Health, Social
Services and Public Safety).]
Clause 5, as amended, ordered to stand part of
the Bill.

I again place on record my thanks to the
Committee for its work on advance decisions.
The Chair tackled the issue with his customary
enthusiasm. As he noted, the strength of the
views of stakeholders on advance decisions
rightly dictated that the Department's position
required close scrutiny.

Clause 6 ordered to stand part of the Bill.
Clause 7 (Best interests)
Mr Principal Deputy Speaker: We now come
to the second group of amendments for debate,
which deal with subordinate legislation-making
power, amendments to the Mental Health
(Northern Ireland) Order 1986 and technical
changes.

I take issue with the view expressed that the
position adopted in the Bill leaves patients and
healthcare professionals in a vulnerable and
uncertain position. I argue that the Bill, as a
whole, does the exact opposite. As I said in my
opening remarks, I am pleased to table an
amendment that commits the Department to
review this area of law and report in three years'
time. That brings me to the end of my
concluding remarks on the group 1
amendments.

Mr Hamilton: I beg to move amendment No 3:
In page 5, line 17, after "independent" insert
"mental capacity".
The following amendments stood on the
Marshalled List:

Amendment No 1 agreed to.

Amendment Nos 4, 6, 9, 12-13, 15, 27-28, 30,
32-38, 42, 44-45, 47, 50, 52-55, 58, 64, 65-74,
78-81, 83-93, 95-115, 120-122, 124, 126-127,
129-132, 134-136, 138, 143-144, 152-171, 175,
181, 190, 194, 222, 225-226, 250, 252, 255256, 261-262, 264, 268-269, 273-274, 278,
280-286, 290-291, 297, 299, 301, 315, 320,
322-323, 325-329, 332-339, 343-346, 348-353,
355-358, 360, 364-368, 379-388, 392-402, 404408, 413-420, 424, 430, 458, 463-469, 471480, 482-485, 487-488.

In page 2, line 41, after "means)." insert
"and references to enabling or helping a person
to make a decision about a matter are to be
read accordingly.".— [Mr Hamilton (The
Minister of Health, Social Services and Public
Safety).]
Clause 4, as amended, ordered to stand part of
the Bill.

With your permission, Mr Principal Deputy
Speaker, I propose to deal with this group's
technical amendments together. They are
minor and do not, in my view, require a great
deal of explanation. I will deal first with
amendment Nos 3 and 4, which relate to clause
7. As introduced, clause 7 makes further
provision in relation to the best interests

Clause 5 (Supporting person to make
decision)
Amendment No 2 made:
In page 3, line 29, at end insert
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principle. I have been asked by the Committee,
following a suggestion made by the Law
Centre, to replace the term "independent
advocate", which appears twice in that clause,
with "independent mental capacity advocate".
The change will help to differentiate between
advocates who will be instructed under the Bill
and advocates who will be commissioned by
the health and social care trusts for other
purposes. It in no way affects their role.
Amendment Nos 6, 33-37, 44, 58, 64-67, 73,
79-81, 83-89, 91-93, 95-115, 334, 339, 392393, 413, 430 and 436 make the same change
to references to independent advocates
throughout the rest of the Bill. I am pleased
that we were able to address this point to the
satisfaction of the Committee.

authorisation. The amendment clarifies that
this assessment should be at the time that the
extension report is being made. In other words,
it is not a speculative assessment. No change
in effect is intended. Amendment Nos 45, 52,
221, 280, 286, 408, 416, 418, 424, 458, and
464 carry this change in wording to other
provisions in the Bill where necessary.
Amendment No 47 relates to clause 48. Clause
48 imposes a duty on the relevant health and
social care trust to refer a person's case to the
review tribunal if an authorisation has been
granted and extended. The aim of the
amendment is to make it clear that the policy is
that the authorisation must have been in force
for at least two years, or one year for under18s, at the time of the extension for the clause
to apply. Amendment Nos 50, 282, 283, 284,
and 285 are consequential to this amendment.

Amendment Nos 12, 13, 15, 55, 70-72, 78, 90,
124, 126, 127, 129, 130-132, 134-136, 143,
144, 152-171, 175, 181, 190, 194, 222, 225,
226, 250, 252, 255, 256, 261-262, 264 — I am
about halfway through — 268, 269, 273, 274,
278, 281, 290-291, 297, 299, 301, 315, 320,
328-329, 332, 333, 335, 336-338, 343-353,
355-358, 360, 364, 365-368, 394, 396, 397,
399-401, 414, 419, 420, 465, 466-468, 469, 483
and 484 — I will repeat those in case anybody
did not hear them — [Laughter.] — are simply
drafting improvements or clarify policy intent.
Thankfully, they do not, I think, require any
explanation. I have done them enough justice
already.
Moving on to amendment Nos 27 and 28, which
amend clause 28. These amendments are to
avoid any potential confusion around the use of
the word "likely". They aim to simply clarify that
the doctor needs to be satisfied that the
chances of the treatment turning out to be
serious are more than negligible. The word
"likely" suggests that the doctor needs to be
satisfied that the proposed treatment will
probably be serious, which is not what is
intended. Amendment Nos 32, 38, 74, 406 to
408, and 415 carry this change through to other
provisions in the Bill where the word "likely" is
used in the same context. Consequential to
these amendments is my opposition to clause
65. Clause 65 explains what is meant by
references in the Bill to treatment likely to be
treatment with serious consequences, and will
be made redundant if the amendments that I
have just outlined are made.

Amendment No 68 clarifies that Part 2 of the
Bill is not applicable where there is a legal
obligation to act under other legislation.
Amendment 120 clarifies that it is the court that
specifies the individuals who the person lacking
capacity may have contact with rather than their
deputies.
Amendment Nos 121 and 122 are related.
Amendment Nos 124, 126 and 127, 129 to 132,
134 and 135 are technical amendments to align
the language used in the Bill with the Mental
Health (Northern Ireland) Order 1986.
Amendment No 327 clarifies that proceedings
in relation to an offence under clause 266 may
be brought by the Director of Public
Prosecutions in addition to a person who has
the consent of the Director of Public
Prosecutions and the Regulation and Quality
Improvement Authority (RQIA).
Amendment No 384 is a consequential
technical amendment on foot of the amendment
to clause 205, which I will discuss in more detail
when the debate on group 4 arises.
Amendment 417 to paragraph 20 in schedule 1,
clarifies the circumstances in which an interim
authorisation may be made. Amendment Nos
53 and 54 are consequential to that
amendment.

I turn now to amendment No 42, which affects
clause 39. This clause sets out requirements
around extension reports; that is, reports that
extend a period of authorisation, one of the
additional safeguards provided for in Part 2 of
the Bill. One such requirement is to make an
assessment of a person's capacity to apply to
the tribunal to seek a review of the

I now want to turn to the amendments in this
group that relate to subordinate legislationmaking powers. Amendment No 9 relates to
clause 14. Clause 14 defines what is meant by
formal capacity assessment and includes a
regulation-making power to prescribe in
regulations who is deemed to be suitably
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qualified to undertake that assessment. The
amendment clarifies that only someone
prescribed by the regulations can carry out the
assessment. Any ambiguity over whether those
regulations will be made is, therefore, removed.
With this in mind, I would like to draw Members'
attention to amendment No 10 again, which has
been tabled by Ms McCorley and others. I
referred to this during the debate on the first
group of amendments. It should now be clear
to the House that amendment No 10 is not
required. I would, therefore, ask for
amendment No 9 to be supported and for
amendment No 10 to be opposed.

provisions in Part 2 of the Bill to deal with cases
where an intervention is proposed in relation to
a child under 16, who will actually be 16 when
the intervention is carried out. It also gives my
Department a power to make regulations for the
rectification of reports made under Part 2 that
have been found to be incorrect or defective,
within a prescribed period. It is important that
that power be retained.
A power to make regulations amending other
primary legislation in consequence of the Bill
only is now contained in clause 290. A power
to make transitional, transitory or a saving
provision, by regulations in connection with the
commencement of the Bill, has been moved to
clause 294 and does not now include a power
to amend or modify other primary legislation.

A similar issue arises in relation to amendment
Nos 30 and 31, which relate to prescribing
healthcare professionals permitted access to
someone who is subject to a community
residence requirement. Again, my tabled
amendment No 30, removes any ambiguity
around the need to make these regulations:
they must be made. Amendment No 31 is,
therefore, not required, and I urge Members to
oppose it and instead support amendment No
30, which already deals appropriately with the
issue.

Amendment Nos 379 to 385 and 387 to clause
289, are largely consequential on the changes
to clause 288, and the Department's
acceptance of the recommendations in the
report of the Examiner of Statutory Rules.
Moving on to other subordinate legislationmaking powers, amendment No 138 gives
effect to comments made by the Examiner of
Statutory Rules on clause 131, which deals with
research. I thank the Examiner for that advice.
The aim of the amendment is to ensure that any
regulations relating to clinical trials that are not
to be treated as research for the purposes of
Part 8 must be prescribed by regulation, subject
to negative resolution rather than by way of an
administrative designation.

I now want to turn to one of the more significant
amendments that I propose to make. The
Committee made it clear to the Department that
it was not prepared to support clause 288,
which confers powers on the Department to
make further provision in regulations. Members
were concerned that the powers conferred were
too wide.

Amendment Nos 322, 323, 325, 326 and 402
are purely technical in nature, clarifying policy
intent, which we will not go into.

12.30 pm
I have, therefore, been asked by the Committee
to bring forward a more limited version of
clause 288. Before turning to my proposals, I
want it to be clear that the rationale for clause
288, in its original form, was to deal with the
unknown unknowns, that is, any unintended
consequences that the introduction of such an
innovative framework might have.

Amendment No 386 makes the regulationmaking power in paragraph 14 of schedule 7A,
which deals with supervision and assessment
orders, subject to affirmative resolution, as
some regulations could have a significant policy
impact.
Amendment No 402 clarifies that the principles
in Part 1 apply to regulations made under the
Bill.

The amendments that I now propose provide a
compromise, given the Committee's clear
stance on that issue. However, I should make
Members aware, as I did the Committee, that
they will increase the risk of needing a further
Bill in the future. The relevant amendments are
amendment Nos 69, 379 to 383, 385, 387, 388,
398, 404 and 405, all of which are
consequential to my opposition to clause 288.
In summary, those amendments insert a new
clause 58A to replace — but to mirror the effect
of — subsection (3) of clause 288, as originally
drafted. That power continues to be required.
My Department must be able to modify

It is also worth pointing out that amendment No
395, although minor, ensures that any
references in the Bill to "prescribed" attracts the
same definition as that for regulations.
I conclude my comments on the second group
by detailing those amendments that relate to
the Mental Health (Northern Ireland) Order
1986. Again, there are some minor technical
changes brought forward by amendment Nos
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471, 474, 475 and 482. Amendment No 472
relates to the repeal of Part 6 of the Mental
Health Order, which sets out the functions of
the Regulation and Quality Improvement
Authority. Those functions were transferred
from the Mental Health Commission to the
RQIA in 2009 but, at that time, were not
amended to take account of the wider functions
conferred on the RQIA by the Health and
Personal Social Services (Quality, Improvement
and Regulation) (Northern Ireland) Order 2003.

Other minor consequential amendments are
brought forward by amendment Nos 485 and
488.

The purpose of repealing Part 6 of the Mental
Health Order is to address overlaps and to
make provision for all of RQIA's functions in one
piece of legislation, that is, in the RQIA 2003
Order. Amendment No 472 addresses a dual
registration problem relating to private mental
health hospitals. Currently, they must be
registered under Part 7 of the Mental Health
Order and Part 3 of the RQIA 2003 Order. The
effect of the amendment is that any future
registration and inspection of private hospitals
must be done in accordance with the provisions
of the RQIA 2003 Order. Members will wish to
note that there are currently no private mental
health hospitals in Northern Ireland. I am
simply tidying up provisions so that they are
dealt with under one piece of legislation.

Mr Ross: I think that the Minister used more
numbers in that speech than in any speech that
he made during his time as Finance Minister.
That perhaps reflects the number of
amendments tabled to the Bill. Again, I will not
comment on all of them; rather, I will focus on
those that were of most interest to the
Committee.

Mr Principal Deputy Speaker, you and
Members will be glad to hear that that
concludes my contribution on the second group
of amendments regarding subordinate
legislation-making powers, changes to the
Mental Health Order and technical matters. I
look forward to hearing Members' views.

Amendment No 3 is the first of many
amendments that will bring about a change of
terminology throughout the Bill. Part 4 of the
Bill deals with independent advocates. Under
the Bill, people have a right to an independent
advocate in certain circumstances, which are
set out in clauses 35 and 36 and referred to as
"relevant acts". A "relevant act" is defined as
being one of the following: a deprivation of
liberty; a requirement to attend a certain place
to receive treatment with serious
consequences; the imposition of a community
residence requirement; or the provision of
serious compulsory treatment.

That is also the intention behind amendment No
473, which is in part linked to the new clause
277A, which is amendment No 341 in group 3.
We will discuss that amendment in more detail
when the debate on group 3 arises. What is
worth mentioning now, however, is that
amendment No 473 ensures that the duty in
article 118(4) of the Mental Health Order to
maintain a register of people:

In its evidence to the Committee, the Law
Centre proposed that the term "independent
advocate" should be changed to "independent
mental capacity advocate" so that there is no
confusion between general advocacy services
and an advocate appointed under the Bill. It
argued that, given the extensive independent
advocacy work already taking place in Northern
Ireland — for example, for children in care and
people with learning disabilities — there is a
concern that the use of the phrase
"independent advocate" in the Bill could lead to
confusion about what is a very specific statutory
role. The Law Centre further advised that in
England, Wales and Scotland the equivalent
term in legislation is "independent mental
capacity advocate". It proposed that that would
be a better term to use in the Bill in order to
make it clear that a very specific kind of
advocacy function is being carried out.

"receiving medical treatment for mental
disorder as in-patients in hospitals",
applies to people under 18 and not under 16, as
requested by the Committee.
Amendment No 476 replaces references to "a
place of safety" in article 129 of the Mental
Health Order with the term "an appropriate
place", in order to avoid confusion with the new
"place of safety" regime in Part 9 of the Bill.
Amendment Nos 477 to 480 are consequential.
Amendment No 487 removes the words "any
police station" from article 129(7) of the Mental
Health Order so that it will no longer be possible
to take a child under 16 to a police station, as
both stakeholders and professionals alike
agreed that that is not appropriate and, indeed,
that the provision is rarely used.

The Law Centre's view was backed up by the
written evidence that the Committee received
on the Bill. Looking at that evidence, it was
clear that some organisations misunderstood
the role of the independent advocate in the
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legislation. Some stakeholders were of the
impression that independent advocates
provided for by the Bill play a part in giving
general support to people who lack capacity, in
assessing capacity, or in the best-interests
decision-making process for all decisions,
whether routine or serious.

and therefore the House is not as fully attuned
to the context and background of the secondary
legislation being considered.

The Committee asked the Department for its
views on changing the terminology. Initially, the
Department was opposed to the suggestion and
contended that the term "independent mental
capacity advocate" would cause confusion,
because it is used in the English Mental
Capacity Act 2005. The Committee was not
convinced by the argument that somehow
people in Northern Ireland would be thrown by
the term "independent mental capacity
advocate" because it is also used in English
legislation in a slightly different way. Health
and Social Care staff in Northern Ireland will
operate according to this Bill and not in
accordance with the English legislation, and it
would be likely that a very small number of staff
would even be aware of the terminology used in
the English system. The Department eventually
came round to the Committee’s view and
agreed to bring forward a raft of amendments to
rename "independent advocates" as
"independent mental capacity advocates"
throughout the Bill. The Committee therefore
supports all those amendments.

In response, the Department submitted a range
of linked amendments to clauses 289, 290 and
294 and a new clause 58A to address the
Committee's concerns.

There are a number of amendments tabled by
the Minister that emanate from the Committee's
opposition to clause 288. Those are
amendment Nos 69, 379-388, 404 and 405.
The Committee has given notice that it is
opposed to clause 288. The Minister has also
given notice that he opposes clause 288, and I
welcome the fact that he has agreed to adopt
that position. As he said, clause 288 gives the
Department the power to amend or modify by
way of secondary legislation any primary
legislation in connection with the Bill. To be
clear, that means that it could make
amendments to the Bill itself when enacted or
to any other primary legislation, and not
through, for example, a miscellaneous
provisions Bill but through regulations.

Whilst the Department will argue that the
removal of clause 288 and its replacement with
more limited powers will increase the chance of
a further Bill being required in the future to
supplement or amend the Act, the Committee is
of a view that there has to be a cut-off point in
giving Departments free rein to amend primary
legislation by way of regulations. We think that
the amendments before the House today bring
an appropriate balance of flexibility and
accountability. Given that there may be
significant time lags in bringing the key
provisions of the Bill into effect, there may
actually be time for the Department to bring an
amending Bill, if required.

The Committee requested that the Department
prepare a more limited version of clause 288 for
its consideration.

Amendment Nos 69, 379-388, and 404 and 405
are based on the premise that clause 288 will
be removed from the Bill. In effect, the powers
to make consequential amendments to the Act
are now restricted to Part 11, and the powers to
modify the Act in relation to children
transitioning from being under 16 to over 16
and in relation to correcting errors in documents
are now clearly limited to Part 2 of the Bill.
Residual powers to amend other primary
legislation in consequence of the Bill once
enacted is provided for in the amendment to
clause 290. It will be used to, for example,
amend and substitute references to the "Mental
Health Order (NI) 1986" in other primary
legislation with the "Mental Capacity Act",
where appropriate. The Committee accepts
that the need for this sort of tidying-up power is
inevitable with a Bill of this size and complexity.

I am grateful that the Minister gave a more
rational response to this position at the
Committee than the Justice Minister did when
we took a similar view on the Justice (No. 1) Bill
and the Justice (No. 2) Bill. It is an important
function of Committees to make sure that we do
not give Departments free rein to introduce
significant policy issues through secondary
legislation. I think that it is important that, at
times, Committees flex their muscles in that
regard, and the Committee was in agreement
with that. It is something that is increasingly
creeping into all Bills being brought forward by

In the Committee’s view, such powers could not
be justified. We are fully aware that secondary
legislation comes before Committees for
consideration, but the crucial difference is that a
Committee or a Member cannot put down an
amendment to a regulation — our only option is
to pray against it. Furthermore, regulations are
often brought in quite a number of years after
the primary legislation has been passed. The
collective knowledge of the Committee that
scrutinised the original Bill may not be there,

25

Tuesday 16 February 2016

all Ministers in the Executive, and it is
something that we need to be alert to.

the costs provided by the Department were
pretty vague. Even as we stand here today, the
Department is unable to say how much this Bill
will cost and how it is going to pay for it. The
Minister said earlier that it would not be proper
to put money against a Bill that had not been
passed into law. Today, we are passing the
next stage of this legislation, and it appears that
the Department is no more equipped than it
was when this was first proposed by Bamford. I
feel it is very important for us to pass legislation
in this Building that makes a real change to the
lives of our constituents. However, it is equally
important that the Government are ready and
prepared to act once the ink is dry.

Amendment No 473, tabled by the Minister,
came about, again, through Committee
scrutiny. The RQIA advised the Committee
that, under the Mental Health Order 1986, the
health trusts are required to maintain a register
of all persons under 18 who are receiving
medical treatment for a mental disorder as
inpatients in hospital in an adult ward. A
Department of Health circular requires the
trusts to send that register to the RQIA so that it
can do unannounced inspections to review the
effectiveness of the safeguarding provisions put
in place by the trusts for under-18s on adult
wards. However, under the Bill as drafted, the
amendments to the 1986 Order will mean that
the children recorded in the register by the
trusts will only be those under the age of 16.
As a result, the RQIA will not receive
information in relation to 16- and 17-year-olds
being treated in adult wards. The RQIA
suggested that the Bill be amended to require
the trusts to notify the RQIA of any 16- or 17year-old accommodated in an adult psychiatric
facility. The Committee believed that this was a
sensible approach and asked the Department if
it would be prepared to make such an
amendment. The Department provided a
proposed amendment, namely amendment No
473.

12.45 pm
Mr McCarthy: I, like Mrs Dobson, am happy to
go along with the Minister and, indeed, the
Chair of the Ad Hoc Committee on this
occasion. I was somewhat taken aback by
some comments that were made by the Chair
of the Ad Hoc Committee when he seemed to
be slightly critical of the Justice Department. I
will not allow Mr Ross to criticise the Minister of
Justice, because I know that the Minister is, and
has been from day one, totally and absolutely
committed to working with the Health Minister
on this issue. I hope that that was just a blip in
—
Mr Ross: Will the Member give way?

That concludes my comments on the group 2
amendments.

Mr McCarthy: As long as you are not going to
further criticise the Minister, I will give way for a
second.

Mrs Dobson: We are content to support the
amendments in group 2. Again, these reflect
many of the issues that came up during the
Committee deliberations. Several of the
amendments in this group, such as amendment
Nos 403, 404 and 405, relate to
commencement. I am aware that the Minister
has indicated in response to a written question
that the Bill's timetable still allows for Royal
Assent by the end of the current mandate and
has further indicated that the commencement
date is to be confirmed subject to progress on
implementation arrangements. Given the
considerable efforts and, indeed, hope of those
who presented evidence to the Committee, is
the Minister able, at Consideration Stage, to
provide us with an update on the
implementation arrangements and on when
those who will fall under this important
legislation will begin to see a positive change in
their daily lives as a result?

Mr Ross: I would not dream of it, nor would I
criticise the Member. If he reviews what I said,
he will see that I said that all Ministers in all
parties in all Departments are falling into the
bad habit of introducing what is known as the
Henry VIII clause. I am sure that the Member,
who takes his scrutiny role very seriously in the
House and in the Committees he is on, would
be concerned if we were giving powers to
Departments to make regulations through
secondary legislation. We, as legislators, do
not have the same ability to scrutinise that.
That is the point I was making, and I am sure
that the Member would want to agree with me
about that.
Mr McCarthy: I thank the Member for his
clarification. Yes, I accept what you say.
Perhaps I misunderstood. We are all trying to
move forward and keep going on this. I will not,
in this instance, concede any drawback from
the Justice Minister's contribution. As I said, I

Finally, I do not think that we would be able to
have this debate without mentioning the costs.
This is an issue on which the Committee
regularly sought information, not least because
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know that he is totally and absolutely
committed.

In page 5, line 19, after "independent" insert
"mental capacity"— [Mr Hamilton (The Minister
of Health, Social Services and Public Safety).]

Mr Hamilton: That was a bit of light relief for a
moment or two in this very heavy debate. I was
starting to enjoy that a little too much.

Mr Principal Deputy Speaker: I am reluctant
to move on to the group 3 amendments as the
Business Committee has arranged to meet at
1.00 pm today. I propose, therefore, by leave
of the Assembly, to suspend the sitting until
2.00 pm. The first item of business when we
return will be Question Time.

I thank all the Members who contributed to the
debate on the second group of amendments.
The amendments are largely technical and
consequential and have not, therefore, required
a great deal of explanation, with the exception
of perhaps clause 288. I thought there was a
risk that we would get through this group of
amendments without the Chair of the
Committee referring to such a clause as a
Henry VIII clause. He has known me long
enough, and he knows me well enough, to
know that I have no autocratic tendencies at all.
It would not be the sort of thing that I would be
looking to do, which is why I am content that
clause 288 should not stand part of the Bill. We
are going to oppose it. I am also bringing
forward a number of other amendments that will
collectively limit the powers conferred on the
Department to make further provision in
regulations. I will take this opportunity to
remind the Chamber once again that that
approach will increase the risk of needing a
further Bill to amend what, hopefully, will be the
Mental Capacity Act.

The debate stood suspended.
The sitting was suspended at 12.49 pm.
On resuming (Mr Speaker in the Chair) —
2.00 pm

Oral Answers to Questions
Finance and Personnel
Strategic Policy and Reform
Directorate
1. Mr Nesbitt asked the Minister of Finance
and Personnel for an update on the work of the
strategic policy and reform directorate. (AQO
9609/11-16)

Mrs Dobson raised cost. I refer to the
comments that I made in response to the group
one debate. We have significantly reduced the
cost of implementing the Bill from original
estimates to estimates that are much lower but
still quite high. Yes, it is an expensive Bill to
implement, and I have been clear about that
from the very outset. But I think it is right that
we continue to press ahead with the legislation.
I do not think it is appropriate for any Minister to
presume the mind of the Assembly when they
start to apply resources — in my case, those
are limited resources, and I am sure the Justice
Minister would agree that they are limited in his
Department — without having the Bill passed. I
assure the Member and the House, as I did in
group one, that, when the Bill is passed, we will
consider putting in place an implementation
timetable and to start to apply resources to it
accordingly, perhaps in a phased way, to make
sure that we get aspects of the Bill implemented
as quickly as possible.

Mr Storey (The Minister of Finance and
Personnel): The work of the strategic policy
and reform directorate is very wide and varied.
The directorate comprises four divisions. Some
of the key work areas that have recently been
progressed include the following: preparations
for the transfer of corporation tax powers to the
Northern Ireland Assembly from April 2018;
finalisation of the OECD review; a review of the
non-domestic rating system; implementation of
the Peace IV and INTERREG Va programmes;
and leading on public-sector reform, including
delivery of innovation labs and implementation
of the cross-cutting review programme.
Mr Nesbitt: I thank the Minister for his answer
and I note the wide and varied range of activity
by the strategic policy and reform directorate.
As the Minister will be aware, it is proposed that
the new Executive Office will have a strategic
policy and innovation unit. Will the Minister
inform the House where he sees the difference,
and will he ensure that there will be no overlap?

I am pleased to commend the amendments
tabled in my name in group two to the House.
Amendment No 3 agreed to.

Mr Storey: I thank the Member for his
supplementary question. He asks a valid

Amendment No 4 made:
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question. Since I came into post, while I was
making myself aware of all the various
elements of the reform division, I certainly
became aware that its work is wide and varied.
In fact, I just got some information, for example,
in relation to the cross-cutting reform
programme and the summary of projects
involved in that. I am quite happy to share that
with the Member. What needs to be done in
the ongoing work of the division and the
Executive is the point that he makes; that there
is no duplication and that they are working
together for the same objective. What is that
objective? It is about ensuring that we have a
streamlined system and that delivery of public
services across a range of issues is done in a
way that is efficient, effective and gives us the
best possible value for money.

Personnel motion on the review of the financial
process some time ago, there was widespread
support for the overall aims of the review, as
the Member alluded to. That included Members
from all the main political parties in the House.
As for the way in which we move this issue
forward, some of that has been superseded by
the creation of the new nine Departments.
However, as we discussed regarding the
Budget process, I want to see, in my time in
office — and I trust that it would be the same for
my predecessor — that we have a budgetary
and financial process in the Assembly that is fit
for purpose and gives us an overall view of
what is going on in each Department in a way
that gives us, as I said to the Member who
asked the first question, efficient and effective
delivery of government.

Mr Speaker: Before we move on, I inform
Members that questions 7 and 15 have been
withdrawn.

When I came into post, I was made aware that
this issue had been around, as the Member
rightly said, for a number of years. I would like
to see progress on it, but I have to re-evaluate
what has been done to date and see how best
we can, if necessary, salvage many of the
points raised when the issue was first brought
to the House.

Financial Process in Northern
Ireland
2. Mr Kennedy asked the Minister of Finance
and Personnel why the report on the review of
the financial process in Northern Ireland, which
was approved by both the Committee for
Finance and Personnel and the Assembly, has
not been acted upon. (AQO 9610/11-16)

Mr Murphy: Go raibh maith agat, a Cheann
Comhairle. I share the sentiments expressed
by my neighbour Mr Kennedy in his
supplementary question. I think that it is widely
accepted that we have an unnecessarily
convoluted and complicated budgetary process.
Now the Minister seems to share that sense
that things can be improved, and now that we
have moved to nine Departments — if that was
an obstacle at all, it is out of the way — can he
perhaps consider giving some time frame for
when there will be a serious look at the
budgetary process? Let us get a streamlined
one that Members can engage in more readily
than the unnecessarily convoluted one that we
have at the moment.

Mr Storey: The report on the review of financial
processes in Northern Ireland has not been
discussed by the Executive, and without the
Executive's agreement the proposals it contains
cannot be implemented. Of course, one of the
proposals in the paper related to departmental
structures and, with the move to a nineDepartment structure, this will have to be
revisited.
Mr Kennedy: I am grateful to the Minister for
his initial response, but he will know that it is
now over six years since the report was
forwarded to the Executive for action. Surely,
by any standard, action should have been taken
by now to improve a very cumbersome system
that does not provide read-across and proper
accountability. What steps is the Minister
prepared to outline? He has indicated that, with
the new number of Departments, there may be
some changes. Change is necessary for
proper accountability, and I think that the entire
House will be anxious to see that.

Mr Storey: I thank the Member. Obviously,
that will require not only myself as Finance
Minister but also Members and the parties in
the Executive to take collective responsibility,
so that if the paper was to be put back to the
Executive it would be given the due
consideration that I believe it deserves.
However, I take the view that, before that
happens, we need to look at it again to see how
it can be refined and how we can give the
assurance, or at least the commitment, that we
are creating a process that is transparent, gives
us accountability, and delivers for us in the way
that we have intended.

Mr Storey: I thank the Member for his
supplementary question. When the House
debated the Committee for Finance and
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I also have to say that I do not want in any way
to bring forward something that Ministers in the
new Executive feel is an interference; I think
that that may have been one of the issues that
was to the fore in the past. Ministers who come
to the Executive table should come with the
attitude that we need to change the processes
that we have and that we need more
transparency across all Departments on how
those financial processes operate, as that will
give great confidence not only to the House but,
more importantly, to the people who elect us to
serve in this Chamber.

assistance that the Executive are giving to the
construction sector to increase the supply of
domestic houses and high-quality office
accommodation. (AQO 9611/11-16)
Mr Storey: The Department for Social
Development plans to deliver some 1,500 social
homes in this financial year, at a cost to the
public purse of £101 million. That funding is
expected to lever in around £80 million of
private sector funding. Support for affordable
homes is also provided, primarily through the
co-ownership scheme, with £95 million of
financial transactions capital (FTC) being
allocated in this financial year. That is expected
to support up to 700 homes in each of the next
four years.

Mr A Maginness: I note what the Minister has
said. I also note the neighbourliness between
Mr Murphy and Mr Kennedy, and long may it
reign. In relation to the current financial
process, the Minister talks about transparency.
I do not see much transparency; I see a lot of
opaqueness. Having been here for 18 years, I
would like to see an improvement. Can the
Minister guarantee that?

As the Member will be aware, my officials are in
the process of establishing an investment fund.
The overall aim of the proposed fund is to
promote investment, economic growth and jobs
in Northern Ireland. The fund will seek to
address access to finance markets where there
has been failure. It is also expected that the
fund's initial focus will be on urban regeneration
projects, including grade A property, but energy
efficiency and housing projects are also under
consideration.

Mr Storey: There may be some who will say
that the Member should go to Specsavers, and
then he might be able to have a bit more
transparency. Maybe our budgetary process is
a bit like the advert where the person
responsible for clipping the sheep ends up
clipping the dogs. However, I do agree, and I
genuinely take the point. I saw this question
when it was tabled, and it does raise serious
issues about the entire process that we use. It
has been raised, as I said, in terms of the
budgetary process.

Mrs Cameron: I thank the Minister for his
answer thus far. Will the Northern Ireland
investment fund support office and private
housing development?
Mr Storey: In how we envisage this being
rolled out, the Member will be aware that, when
I was in DSD, I gave a commitment to ensuring
that we would keep our focus clearly and
specifically on the benefits that we would
generate as a result of housing. Indeed, I was
at the meeting of the all-party working group on
construction today, at which I reiterated my
personal view — in fact, I think that it needs to
become a collective view of the Assembly —
that, if we could unlock the potential that there
is for housing, social and in the private sector,
across Northern Ireland, we would make an
invaluable contribution to our communities and
to the construction sector.

I came into post four weeks ago, and the way
that we have to work through the budgetary
process, as well as having all the arrangements
with regard to the financial situation, is
extremely challenging. I would say, however,
that much of that is governed, of course, by
Treasury rules. I always want to ensure that I
tread carefully when dealing with the Treasury.
Of course, your colleague from west Belfast
always reminded me, when I was at DSD, that I
was an employee of DWP, and I am sure that I
do not want now to be accused of being a
member of, or associated with, the Treasury in
London. The serious point is this: now is the
time for us to look at how we can make
improvements, but it will depend on the
commitment of all those parties that will be in
the Executive post the election on 5 May.

Construction Sector: Financial
Assistance

The Member also asked about investment fund
support for private housing. Housing is still
under consideration in the context that the
Executive are already providing significant
support through the Department for Social
Development's social and affordable housing
schemes.

3. Mrs Cameron asked the Minister of Finance
and Personnel to outline the financial

Mr Sheehan: Go raibh maith agat, a Cheann
Comhairle. What steps is the Minister taking to
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protect subcontractors who are involved in
public-sector contracts, especially those
working on projects that do not fall within the
project bank account range?

the mainland in relation to reclassification. That
will bring a particular challenge to bear over the
next number of months, as I believe that it is the
intention of ONS to come to Northern Ireland as
its first port of call when looking at the devolved
regions. Clearly, I, along with my colleague
Lord Morrow, will want to deal sensitively with
that issue, but that is a reality that we will have
to face, amongst many others, when it comes to
the challenging environment that housing brings
in Northern Ireland.

Mr Storey: I thank the Member for his question.
In consultation with the construction industry,
through the Construction Industry Forum for
Northern Ireland (CIFNI), my Department has
implemented a range of measures to promote
access to small- and medium-sized government
opportunities. Those include breaking larger
contracts into lots to bring them within the
scope of smaller businesses; requiring
contracts that have a value above the EU
threshold to have a procurement strategy that
includes engagement with the supply base;
increasing the opportunities for SMEs to bid for
government contracts by setting proportionate
minimum standards; and accommodating
applications from consortia. We are doing a
number of things.

Mr Patterson: I thank the Minister for his
responses so far. As someone who comes
from a construction background, it was good to
hear that we will give the assistance that is
needed to the construction sector. I understand
that financial transaction capital has been
included in the Budget for the housing sector.
Can the Minister advise whether that option is
more favourable than the use of conventional
capital for new housebuilding?

I take the Member's point. As I reiterated today
at the all-party working group, we can always
do more. The focus needs to remain on trying
to make legislation, EU rules and the rest of the
suite of legislation for the sector as simple as
possible, recognising the challenges that are
out there. As we know, the construction
industry has undoubtedly seen a particular
challenge over the last number of years
because of the downturn. It is not my place,
nor do I think that it is the place of government,
to put any more impediments in the sector's
way. Rather, we need to continue to work with
it and get positive outcomes that will help to
sustain and grow what is a vital industry for
Northern Ireland.

Mr Storey: When you look at the financial
resource that is available to us, you see that
there will always be a challenge for the
Executive and Assembly around maximising
what is available and getting the best possible
outcome. Clearly, FTC has come at a time
when we are able to capitalise on it and use it.
The investment fund and the work that we are
doing with the European Bank to have that fund
established will give us somewhere in the
region of £100 million and will, I believe, focus
specifically on the delivery of grade-A property
in cities such as Belfast and other parts of
Northern Ireland.
Those two financial tools are not the only ones.
We should not restrict ourselves solely to two
particular funds. We need to be innovative and
look at what else we could do. The Member
was present at the meeting earlier. He heard
the concerns that were raised. We will continue
to listen to the construction industry and others
to see whether we have the right models in
place and what else could be done to help that
particular sector.

2.15 pm
Mr Dallat: I acknowledge the Minister's
commitment to housing in his previous post and
his present post. Can he give an outline of the
extent of departmental assistance for those who
want to avail themselves of the help-to-buy
scheme in 2015-16?

Non-domestic Rating Review

Mr Storey: I thank the Member for his question.
Obviously, there are a number of schemes. I
almost sound as though I have resorted to type
here and am now the Minister for Social
Development again. However, if you look at coownership, you will see that we used FTC
money extensively to support that sector
because that was the right thing to do. It was
the right financial vehicle that we were able to
use. I would, however, reiterate my concern. It
really follows on from the Office for National
Statistics (ONS), given what has happened on

4. Mr Lyons asked the Minister of Finance and
Personnel for an update on the review of the
non-domestic rating system. (AQO 9612/11-16)
Mr Storey: The review of the non-domestic
rating system consultation exercise officially
closed on 25 January. The Department did,
however, allow respondents until the end of
January, with the final response accepted by 5
February. The Department considers the
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consultation process to have gone well, with
some 113 responses from organisations and
individual ratepayers presenting a good
outcome in the level of engagement.

there anything that might be done to support
traders here?
Mr Storey: In making decisions on our system,
we have to make them fit the circumstances in
Northern Ireland. While there are many
occasions when it is right to look at exemptions
in other jurisdictions for certain reasons, I still
think that we always need to remember that, in
Northern Ireland, we are still, per head of
population, in a better position with regard to
the overall taxation of our people than other
parts of the United Kingdom. However, that
brings challenges. There are those who argue
that we should maybe increase that burden.
My party has taken the view that we are a lowtaxation party, and we want to find a way — I
underscore this — that is fair. It has to be fair.

DFP officials have also participated in a series
of events organised by NICVA, NILGA and the
Federation of Small Businesses. Officials have
also held a number of individual meetings with
key stakeholders throughout the consultation
period. The Department is compiling a
consultation report, summarising the
responses. The report will be independently
validated by the economic policy centre at the
Ulster University. At the moment, I am reading
my way through the responses. If you saw a
particular file that sits on my desk with 113 tabs
on it, you would know that that is my nightly
homework.

There are many who came out of the
revaluation recently who raised serious
concerns about the way it was done. Part of
the reason for that was the long time it took us
to get to a revaluation. We have to now look at
whether three years is the proper time. Is four
years? Those are the things that are now all
part of the mix when we look at our rating
system. I will give serious thought to how it is
done in other jurisdictions, but I will make the
caveat that it has to be suitable to the needs of
the people of Northern Ireland.

Mr Speaker: Who marks his homework?
[Laughter.]
Mr Lyons: We will all be glad to hear that the
Minister is keeping himself busy and has lots of
work to get on with. Charity shops play a very
important role in our country. However, many
will argue that they dominate our high streets
and main streets across Northern Ireland.
What steps, if any, can be taken to ensure that
that imbalance is addressed?

Mr Ó Muilleoir: Go raibh maith agat, a Cheann
Comhairle. Minister, it is midterm break, so
there is no homework this week. That is the
good news.

Mr Storey: I thank the Member for his question.
Let me say that we have to deal with the issue
sensitively. I am well aware of correspondence
that I have had and of the lobbying that there
has been. When you come to this issue and
begin to change the rules that govern rating, in
particular, there is always the tendency to in
some way go after one element that seems to
be the easiest. However, my approach to this
will be cautious and equitable. I have listened to
the concerns of other retailers who have said
that there are undoubtedly disparities and
differences that need to be addressed. My
commitment to the House today is that this will
be looked at sensitively, given the nature of
what we are dealing with in relation to charity
shops.

You mentioned the Ulster University Economic
Policy Centre. Neil Gibson was with the
Enterprise Committee this morning, and he is
very strong on the concept that derelict land
should be taxed and rated on the basis that it
will spur economic regeneration. He used the
example of Crossgar, where I do not go often
enough, where there is an empty site in the
centre of town that inhibits economic
development in other shops. Are you minded at
this stage to give any direction to the incoming
Executive about derelict sites on our main
streets and in our city centres?

Ms Hanna: I thank the Minister for his
responses. I am glad you are enjoying the
consultation responses. I have been reading
some of them, and one disparity that people
have noticed is between the rates bill for
businesses here and comparable businesses
across the water in Scotland, where many do
not pay rates at all, and in the Republic, where
a hotel, for example, might pay about a third of
the rate it would pay here. What is the
Minister's assessment of that differential, and is

Mr Storey: I thank the Member. He raises a
valid point about how we tackle the issue. We
all know of locations in our constituencies
where there are problems. The difficulty that
we face and that the incoming Executive will
face is that, as soon as you make a proposal to
deal with it, there will be those who will be very
inventive in finding a way around it. We have to
give a broader view of the way in which that
could be done so that we do not introduce a
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policy that has the right intent but ends up with
unintended consequences. We saw that with
vacant properties, when some went to extreme
lengths to avoid paying the revenue due on
those properties. It is a valid point and should
be given consideration, but, as I said about
charity shops, we have to deal with it sensitively
and wisely so that the outcome reflects the
intended policy.

The consultation will seek views on my
preferred policy and aim to address the gaps in
the consultation on the private Member's Bill.
There were gaps — the Member is well aware
of the process that we had to engage in — and
they included seeking views from the wider
business community, such as the hospitality
sector. Those strongly held views were largely
omitted from the private Member's Bill
consultation, so I want to ensure that this
consultation is as wide and as informed as
possible. That will give us the opportunity to
ensure that we get the right outcome.

Rates: Amateur Sports Clubs
5. Mr Hazzard asked the Minister of Finance
and Personnel whether structures for
spectators within the grounds of a community
amateur sports club, that does not have a
licensed premises, will be exempt from rates.
(AQO 9613/11-16)

Mr Cree: The Minister will be aware that
spectator space is currently rated, but certain
sports clubs appear to enjoy rates relief despite
the fact that they are licensed. Is that correct?
Mr Storey: Yes, some relief is given. The
Member will be glad to know that, later this
afternoon, I am meeting a variety of clubs and
organisations that want to talk to us specifically
about this issue. As soon as you move to look
at a particular element of the rating system, you
can be absolutely sure, as the Member knows
from his colleagues in the pigeon fraternity, that
a gathering, a collective or a flock will circle you
and ask, "What does this mean for us? Why
are we not included?". I want to ensure that we
listen to the consultation. I will, I trust, be able
to give the Member a more informed answer
after my meeting with clubs and federations this
afternoon and, ultimately, when we get the
consultation responses.

Mr Storey: I thank the Member for his question.
Exemption from rates under the legislation
would apply only to the parts valued as sporting
facilities and used by persons engaged in a
prescribed recreation. That is set out in primary
legislation and cannot be adjusted through the
new regulations being made by my Department
in the area. That principle applies to the
existing level of relief and to the proposed
enhancement under my preferred policy of
using the new enabling power in the Rates
(Amendment) Bill.
It has been noted in exchanges with the
Committee that the term "sports facilities" was
unlikely to include stands. There is an
exemption to that general rule where areas
other than sporting facilities make up less than
20% of the total NAV. In such cases, that
element of the NAV will be treated as de
minimis and relief will be awarded on that area.
In very general terms, it would be rare for
unlicensed clubs to exceed that threshold.
These issues will be outlined in greater detail in
the Department's forthcoming consultation.

2.30 pm
Mr Speaker: That brings us to the end of the
period for listed questions. We now move on to
topical questions.

A5: Legislative Progress
T1. Mr McAleer asked the Minister of Finance
and Personnel whether he is satisfied that
enough legislative progress has been made on
the A5 scheme to allow for its projected spend,
following the very welcome news in the recent
Fresh Start Agreement, which announced it as
a flagship project, with £229 million allocated
over the next number of years. (AQT 3501/1116)

Mr Hazzard: I thank the Minister for his answer
and look forward to the consultation. Does he
agree that the consultation provides an
opportunity to tackle the issue, especially when
so many rural clubs have smaller stands that
could be part of the changes?
Mr Storey: Members and, maybe, the general
public are always suspicious and sceptical of
consultations because they believe that we
have a predetermined outcome and are only
ticking a box. In the Departments that I have
had responsibility for, I have always believed
that a consultation should be just that:
genuinely listening to views and then evaluating
the response.

Mr Storey: I thank the Member for his question,
and he is right. The Minister for Regional
Development announced the start of the
consultations on the new draft statutory orders
and a new environmental statement for the A5
western transport corridor dual carriageway
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scheme just a few days ago. Subject to
successful completion of the statutory
procedures, construction work is due to
commence next year on the £150 million
Newbuildings to north of Strabane section of
the road. I think that that is a clear indication.
The Executive and Assembly have been
criticised in the past for not making decisions,
and we are criticised when we make decisions.
However, here is a clear example of a
considerable degree of investment that is being
made. We also have identified this particular
route in relation to one of the flagships, and we
have profiled the capital over the next number
of years. Am I satisfied? As the Member will
know, there were particular problems that were
outside of our control, however we have now
given a commencement and, I believe, the
green light to this process. I think that that is
evidence that, when you have a DUP Minister
in charge of the roads, there is progress.

T2. Mr I McCrea asked the Minister of Finance
and Personnel, given that he will know that his
party is a low-tax party, for an update on the
benefits of industrial derating to Northern
Ireland businesses. (AQT 3502/11-16)

Mr McAleer: Go raibh maith agat. I thank the
Minister for that answer. No doubt the Minister
will welcome the proposals for the land
acquisition Bill. He referred to the fact that
phase 1 will cost in the region of £150 million.
That leaves a surplus of £79 million. Is it
envisaged that that will be used to commence
some of the future phases?

Mr I McCrea: That is certainly welcome news,
and it will no doubt be more than welcome
news for the business fraternity. Whilst the
Minister has said that that is the case, can he
give a 100% assurance — it is maybe difficult to
do that — that there will be no changes to
industrial derating and that, as this party is a
low-tax party, as I have said, that assurance will
go forward into the new Assembly term?

Mr Storey: I thank the Member for his question,
and he is right. I have already alluded to that in
an earlier answer. The Member will also be
aware that my predecessor previously stated on
a number of occasions that industrial derating
will continue and that there are no plans to
remove that support for manufacturing. That
support provides a valuable boost to
manufacturing; a sector that, while growing in
Northern Ireland, has had its particular
problems and difficulties in the past. To put it
into some context, the relief is of the magnitude
of some £58 million a year, helping some 4,300
businesses a year, and is already committed to
in the 2016-17 Budget.

Mr Storey: We have to get the current process
under way. This is important, so I want to place
it on the record of the House, and I am quite
happy to make this available to Members: Land
and Property Services has published three very
helpful booklets on compensation in regard to
domestic, agricultural and other classes of
property. These are available online via my
Department's website or in hard copies that can
be obtained by contacting LPS. I am sure that
the Member, like other Members in the locality,
will be asked questions around the issue,
particularly regarding compensation. It is an
issue that is associated with projects such as
this, and, as Minister with responsibility for Land
and Property Services, I want to ensure that
this is done in an effective and efficient way and
that landowners' rights are protected under
statute when property is vested and they will
receive full compensation for their loss based
on the principles that are set out in those
documents. I encourage Members to become
aware of those and to make them available to
landowners in the area and to the general
public who have an interest in this issue. I trust
that we will continue to see progress on what is
an important infrastructure project for Northern
Ireland.

Mr Storey: I am glad that it is a colleague
asking that question and not one of my political
opponents. I can say without fear, favour or
contradiction that, as far as we are concerned,
there are no plans to remove that support,
which I see as being key; I can confirm that. I
underscore this: industrial derating is a key
element in sustaining our manufacturing base in
Northern Ireland. I have no doubt that, should
there be any move to remove it, there would
rightly be opposition from many in the
manufacturing sector. I want to allay any
concerns, doubts or fears: there are no plans
to remove that support.

Flagship Projects: Capital Funding
T3. Mr G Robinson asked the Minister of
Finance and Personnel to list the flagship
projects that received capital funding in the
latest Budget. (AQT 3503/11-16)
Mr G Robinson: The Minister may have
touched on my question in his response to the
first topical question.
Mr Storey: I thank the Member for his question.
The Budget, which is still going through the

Industrial Derating: Benefits
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Mr Storey: I thank the Member. The issue has
been raised in the House in the past. The
name will change. It was originally known as
the dormant bank accounts scheme, but it will
become the community finance fund. I think
that that is the trajectory that we are setting for
ourselves.

House, sets out a number of elements in
relation to spending plans for 2016-17. The
nature of some capital projects means that it is
important to provide funding certainty to
Departments. I think that that may have been
an issue of concern in the past. The seven
projects and the amounts to be allocated over
five years are as follows: £229 million for the
A5; £258 million for the A6; £59 million for the
Belfast rapid transit project; £122 million for the
Belfast transport hub; £243 million for the
mother and children's hospital; £79 million for
Desertcreat training college; and £91 million for
regional and subregional stadia. I think that
that gives a clear commitment to capital
investment and shows how the Executive will
spend capital money in a planned and focused
way.

I wish to inform the House and the Member that
I have written to Executive colleagues, advising
that I will now publish a Northern Ireland
community finance fund. The fund will utilise
moneys made available to Northern Ireland
from the UK-wide reclaim fund and will be
utilised and distributed as set out in the
Dormant Bank and Building Society Accounts
Act 2008. The intention to establish a fund was
announced as part of the Budget in 2015-16
under the working title of the social innovation
fund. Through the creation of a community
finance fund, I believe that the Northern Ireland
Executive can improve access to finance for a
range of organisations across the third sector,
including social enterprises, church groups and
smaller community-based organisations to
make further investment in their activities, grow
their organisations and, more importantly,
become self-sustaining. The investment will
enable such organisations to increase their
relevance, revenue and capability of resource,
as well as the level of social benefit that they
deliver to their communities.

Mr Speaker: I call Mr Robinson for a
supplementary question. Can you use the
microphone please, as that would help us.
Mr G Robinson: I thank the Minister for his
answer. I want to ask him about the A6, which
will reduce commuting times between East
Londonderry and Belfast and, indeed,
eventually provide a much-needed bypass for
Dungiven. When does he expect that project to
go ahead?
Mr Storey: Well, they say that all politics is
local. The two major elements of the road
project to improve the A6 are the Randalstown
to Castledawson section and the Londonderry
to Dungiven section. The A6 Randalstown to
Castledawson dualling scheme is a significant
project and will help to remove a major
bottleneck, improving safety and journey times
on that strategically important route. The
development of the A6 Londonderry to
Dungiven section, which includes a bypass at
Dungiven, is well advanced. It has been
through a public inquiry, and the inspector has
produced a report embracing various
recommendations. DRD has prepared a report
addressing those recommendations, and the
Minister for Regional Development is
considering them in full and will then take a
decision on how the scheme should proceed.

Mr Girvan: I thank the Minister for his answer.
In relation to the information that we have
received, can we have a timetable as to when
we would expect to have some of those funds
rolled out?
Mr Storey: As required under the Dormant
Bank and Building Society Accounts Act 2008,
my Department will now direct the Big Lottery to
develop a strategic plan for the utilisation of the
funds in Northern Ireland. The strategic plan
will be laid before the Assembly, and the fund
will be distributed by a third party appointed by
the Big Lottery. However, it should be noted
that the dormant accounts funding is separate
and distinct from Big Lottery funding. I expect
the fund to be operational by late 2016.
I want to pick up on that point in relation to the
use of the Big Lottery. There are many
organisations that, in the past, have felt that, for
the right reasons, they could not access lottery
funding. This will only be administered through
the way that it has been set up nationally, which
is through the Big Lottery, but we will have a
third party, and I believe that that will give
confidence to many organisations that they will
now have additional access to a funding stream

Dormant Bank Accounts:
Distribution of Funds
T4. Mr Girvan asked the Minister of Finance
and Personnel for an update on the creation of
a fund to distribute money from dormant bank
accounts. (AQT 3504/11-16)

34

Tuesday 16 February 2016

that, in the past, they might have felt they could
not access.

have been taken, but more progress needs to
be made.

Mr Speaker: Question 5 has been withdrawn
within the appropriate timescale.

Mr Speaker: Thank you very much, Minister.
That is the end of questions to the Minister of
Finance and Personnel.

Unemployment: North Belfast

Health, Social Services and
Public Safety

T6. Mr A Maginness asked the Minister of
Finance and Personnel whether there has been
any improvement in the unemployment figures
in the North Belfast constituency. (AQT
3506/11-16)

Waiting Lists
1. Mrs Overend asked the Minister of Health,
Social Services and Public Safety what
proportion of patients waiting longer than 13
weeks to access psychological therapies were
waiting to access adult mental health services.
(AQO 9624/11-16)

Mr Storey: I thank the Member for his question.
Unemployment figures are always a challenge
for all of us in the House. We all have to realise
that it is a challenge, and none of us knows the
intention of organisations or companies in the
employment market. Many factors are brought
to bear on that issue. I recognise that North
Belfast is an area where there are particular
economic and social challenges, but the
number of individuals claiming unemployment
benefit in North Belfast peaked at over 5,700 in
February 2013. However, over the last three
years, there have been steady improvements in
the local labour market, with the number of
individuals claiming unemployment benefit
there cut by almost half by the end of 2015,
which is down some 42%. I welcome that
positive progress. However, we need to remain
focused and vigilant on that issue.

Mr Hamilton (The Minister of Health, Social
Services and Public Safety): As at 31
December 2015, 50% of patients who had
waited longer than 13 weeks to access
psychological therapies were waiting to be seen
by adult mental health services. The equivalent
figure on 31 December 2014 was 64%.
Therefore, although the figure is clearly too high
and further work is needed, I am pleased to say
that we have been able to make some progress
in addressing the pressures on our adult mental
health services waiting lists. As part of that
work, I recently allocated £1·6 million to the
Health and Social Care Board (HSCB). That
will provide a much-needed boost to the
provision of specialist mental
health/psychological services for individuals
with complex mental health problems and
directly enhance services to help general
practitioners avail themselves of talking
therapies for patients with depression.

Mr A Maginness: I thank the Minister for that
good news in relation to unemployment in North
Belfast, but we still have a particular problem
with economic inactivity. Does the Minister
have any indications as to the level of economic
inactivity in North Belfast? Has there been an
improvement? What is the situation?

Mrs Overend: Thank you. The available
figures are very concerning, and the Minister
referred to them. I could ask half a dozen
questions about the figures. Almost half of all
patients — some 569 patients — who were
waiting longer than 13 weeks to access
psychological therapies at the end of November
2015 were in the South Eastern Trust area;
92% were waiting longer than 13 weeks for
mental health services in the Southern Trust
area; and 56% were waiting longer than 13
weeks in the Northern Trust area. It is difficult
to define those figures for Mid Ulster
specifically, but they are concerning. Will the
Minister advise whether he has identified
specific problems in various trust areas?

2.45 pm
Mr Storey: I do not have the specific figures
with me, but I will quite happily provide them to
the Member. What I will say is that we have
endeavoured to address the issue in a number
of ways. One way in particular has been to look
at how we can encourage further and higher
education to focus on skills, and I committed an
additional £20 million to ensuring that the issue
of skills is looked at. We need to continue to
work with our education system and other
government agencies in a very coordinated way
to address the very challenging situation that is
the overall figure for young people who are in
neither full-time employment nor training. We
have to address that problem. Some steps

Mr Hamilton: I agree and accept the point that
the figures for the length of time over 13 weeks
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that people are having to wait for psychological
therapies and adult mental health services that
the Member has specifically enquired about are
not acceptable and are worrying. I am happy to
look at whether we can furnish the Member with
more specific information about her
constituency or, indeed, some subset of the
Western Trust area.

Mr McCarthy referred to mental health services
as having been for many years the "Cinderella
service" of the health service. That is a
reasonable description.
I am not saying that we have, by any means,
made everything perfect or right, but the
Bamford review and report and the
recommendations that flowed from it were a
watershed moment, in many respects, for
mental health in Northern Ireland. It will be a
long and probably quite slow and, at times,
frustrating journey to make the vision in the
Bamford report into a reality. What is significant
is that, since that report, we have increased
expenditure on mental health services by over a
quarter, from roughly £200 million annually to a
quarter of a billion pounds. It is significant that
there has been a switch away from spending
money on looking after people in hospitals or in
institutions, many of which were no longer fit for
purpose, to spending it in communities. Before
Bamford, in 2004-05, we were spending 46% of
that money in a community setting, but that has
now increased to about 57%. That is as
significant as any increase in expenditure would
be. We are spending the money looking after
people in their community and close to their
home and their family.

Mrs Overend: The Northern Trust as well.
Mr Hamilton: The Northern Trust area as well.
There is obviously a range of pressures, not
just in that area of the Department and the
health service's work but in a range of different
areas.
It is not that I do not recognise that there is an
issue or that I am saying that there is not a
problem in the area. It is also not the case that
we are not seeing some improvement year-onyear. As I mentioned in my answer, 64% of
patients were waiting longer than 13 weeks in
December last year, and that has now fallen to
50%. I am not saying that that is in any way an
acceptable level, but it is a measure of some
improvement and reflects some additional
investment that has gone into the area,
particularly through the creation of talkingtherapy hubs in many parts of Northern Ireland,
including in areas that cover the Member's
constituency.

Mr Sheehan: Does the Minister agree that the
appointment of a mental health champion, as
recommended by Action Mental Health and
others, to promote the rights and the interests
of people with mental health problems here in
the North would go a long way to improving the
affairs of those with mental health problems?
Go raibh maith agat.

I mentioned some investment, particularly the
£1·6 million that went into making sure that we
were delivering what are referred to as directly
enhanced services, which are about 12,000
sessions that are done a year, particularly
counselling sessions with those who are
suffering from depression. There are a lot of
things going on.

Mr Hamilton: I thank the Member for his
question. I am aware of the suggestion that
has been made by Action Mental Health and
other mental health charities in recent times.
To be honest, I have not met the range of
charities to discuss the proposal and hollow out
what they mean by a "mental health champion"
and what that person might specifically do. I
am happy to have that discussion and am sure
that Members will encourage me in doing that.
We need to be careful of appointing someone
into a role that would cover everybody with
mental health conditions in Northern Ireland.
There is a breadth of mental health conditions
for which people are already receiving support
through, for example, the work of the Victims'
Commissioner, the Commissioner for Older
People or other public bodies and appointees.
We need to make sure that this would improve
the situation rather than confusing things and
adding to the myriad commissioners and
champions that we already have across the
public sector.

The Member asked specifically about spaces
and perhaps blind spots in particular trusts
areas. I am happy to reflect on that and come
back to her with any details that I might have.
Mr Douglas: By how much has spending on
mental health services in Northern Ireland
increased since the publication of the Bamford
report?
Mr Hamilton: I thank the Member for his
question. Over the last number of days, as a
result of both criticism of mental health services
in England and investment in mental health
services in England, an interesting public
debate, led in part by the Prime Minister, has
been going on. This has, again, brought to the
fore the need to discuss mental health and try
to destigmatise it. In an earlier debate today,
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been happening, not least the pretty significant
increase of 14% in the last number of years in
referrals for outpatient appointments. There
has been a huge increase in that at the same
time as the budget of my Department has been
under pressure.

Waiting Lists
2. Mr Allen asked the Minister of Health, Social
Services and Public Safety how many
outpatients have been waiting longer than 52
weeks for their first consultant-led appointment.
(AQO 9625/11-16)

I do not find the waiting lists acceptable, but
neither did I find acceptable the fact that we
were losing tens of millions of pounds every
month because of our failure — I am sorry: the
failure of some to move forward with welfare
reform. The Executive lost around £200 million
from their coffers over the last three years
because of our inability to agree welfare reform
legislation in this place. Whilst I do not think
that my Department would have had dibs on all
that money, if we had had our share
commensurate with the rest of the Budget,
which would have been close to half, we would
have made a significant dent in those waiting
lists.

Mr Hamilton: Provisionally, at the end of
December 2015, 32,544 patients were waiting
longer than 52 weeks for a first outpatient
appointment. I wish to make it clear that I find
those figures totally unacceptable. It is
regrettable that more people are waiting longer
due to the financial constraints that led to the
decision to suspend independent sector and
additional in-house activity last year. It was
extremely frustrating that, this year, £9·5 million
from Northern Ireland's public finances was
being lost to Westminster each and every
month as a result of welfare reform being
blocked. Such a sum could have funded many
thousands of assessments and procedures.
However, I welcome the allocation of an
additional £40 million from the November
monitoring round that will go towards tackling
waiting lists. I expect this to benefit the many
thousands of patients who would otherwise be
waiting.

It is interesting, when you look at the figures, to
note that we had been making significant and
positive progress on eating into waiting lists
over the last number of years. They went
decisively in the wrong direction, I have to say,
around the time when the tap for the
independent sector contract and the ability to
fund more in-house activity was turned off by
my predecessor because of the difficult
financial circumstances he found the
Department to be in.

Since November, significant efforts have been
made across the health and social care system,
within a very tight time frame, to secure
additional outpatient clinics and treatments in
trusts and to put in place appropriate
arrangements with independent sector
organisations to transfer suitable patients for
assessment and/or treatment. Of course, this is
just a start, and much more additional funding
will be needed to get us back to where we
were. However, we are now moving in the right
direction, and I hope that patients, particularly
those waiting the longest, will see the benefit of
this as soon as possible.

I do not find the waiting lists acceptable, but
they are another example, I hope, of where we
are now thankfully investing some £40 million to
help between 60,000 and 70,000 patients. I
expect the Member and his constituents and,
indeed, other Members and their constituents to
start seeing the benefits of that. If they have
not already started to see them, they should
start to very soon.
Ms Maeve McLaughlin: Go raibh maith agat, a
Cheann Comhairle. I take issue with the
Minister's analysis of the impact of welfare
reform; indeed, the ultimate result of the
approach of some in his party is that they would
make more people sick. I want to ask
specifically about waiting times: will the Minister
consider the imposition of the referral-totreatment targets that have been put in place in
other countries?

Mr Allen: I thank the Minister for his answer.
The number of patients waiting beyond the
maximum of 18 weeks is shocking, so those
waiting longer than 52 weeks are being wholly
failed. Does the Minister share my concern that
the patients waiting longer than the 18 weeks
are being forced into a situation where they
may be put at greater risk?
Mr Hamilton: I repeat the point that I made in
my original answer to the Member: I do not find
the waiting lists acceptable. They are far too
long, and I look to the board and particularly the
trusts to deal with the very long waiting lists that
they have. To be fair, this has been occurring
against the backdrop of various things that have

Mr Hamilton: The Member may take exception
to what I said, but I certainly take exception to
what she said about the approach of the DUP
or, indeed, that of any other party in the House
in seeking to move forward on welfare reform
legislation that we were not necessarily happy
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with either. We fought the fight at Westminster
against it when others were absent and then
sought to deliver the best possible deal for
Northern Ireland. I do not accept the criticism
that that has made people sick. I do not want to
get into some sort of argument with the Member
opposite about the fact that they ultimately
signed up to that welfare reform legislation. We
have at least now moved forward and beyond
that, hopefully, and that has freed up a
welcome injection of £40 million into waiting
lists in Northern Ireland, which, as I said, will
ensure that some have already got their
treatment, some are getting their treatment and
some will get their treatment in the next number
of weeks. Between 60,000 to 70,000 patients
across a range of specialisms will get the help
and care that they need.

There will also be allied health professional
activity, so people will get appointments with
physiotherapists, occupational therapists and
others, and there will be many diagnostic tests,
scans and so forth. There is a range of
specialisms and activities that some 60,000 to
70,000 people will benefit from. That will by no
means solve the problem, but a sizeable chunk
of it will be dealt with. Obviously, more people
will join waiting lists in the intervening period,
and that is why it is incredibly important that we
continue to keep up that level of investment in
elective care into the next Budget period.
The expert panel will not look at this issue
particularly. This is a significant week for the
panel and its work: we have our summit
tomorrow, and I hope that that might find a way
forward through an agreed set of principles. I
hope that the outcome of all that work is that we
agree to create not only a better but a more
efficient health service in Northern Ireland. I
think that the panel, in looking for efficiencies,
should look at how we can better deliver the
elective care that our population needs. If we
had a more efficient system, it could be done
much better.

I am content to consider ways in which we can
look at targets. Targets are important, but
sometimes we focus a little too much on them
and not enough on the qualitative rather than
the quantitative aspects. I am content to have a
conversation and to consider targets that other
jurisdictions have to see what they have put in
place, what impact they have had and whether
they are a more accurate measure of the reality
of the situation. I am not saying specifically that
that is the case in this instance, but a lot of the
targets that the health and social care system
has to achieve are not always up to date or
clinically that beneficial. I am more than happy
to have a conversation and to look at other
ways in which we might measure targets for
waiting times.

Cervical Screening
3. Mrs Cameron asked the Minister of Health,
Social Services and Public Safety for his
assessment of the uptake of cervical screening.
(AQO 9626/11-16)
Mr Hamilton: I am pleased to say that, over the
past ten years, there has been an increase in
cervical screening coverage rates in Northern
Ireland. In 2005, the coverage rate was 71%;
by 31 March 2015, the rate was 77%. The
target coverage for cervical screening is 80%,
and, for some age groups, that is being met.
Work is ongoing to improve the uptake in all
age groups by promoting and supporting
informed decision-making. It is vital that people
participate in cancer screening programmes
when invited, because they are important public
health initiatives aimed at reducing deaths from
cancer in our population.

3.00 pm
Mr Easton: How many patients are being
helped by the investment of £40 million in
waiting lists, and does the Minister feel that the
work of the expert panel will result in more
timely access to procedures and appointments?
Mr Hamilton: I thank the Member for his
question. I think that, in my initial public
pronouncements on the £40 million of
expenditure, I underestimated the number of
people who would receive outpatient
appointments, as well as the number of
inpatients, day cases and other treatments. I
said that up to 40,000 people might get
outpatient appointments, with about 15,000
getting treatments, but it looks like it will be a
much higher number: between 60,000 and
70,000 patients across a range of specialisms.
As I said, it will include outpatients, inpatients
and day cases.

Mrs Cameron: I thank the Minister for his
answer and welcome the statistics. Will the
Minister introduce HPV testing as a primary
screening test for cervical cancer? Will he
outline his position on women under the age of
25 who present at their GP with concerns and,
perhaps, symptoms, and request a cervical
smear test?
Mr Hamilton: I thank the Member for her
question. I know that she has long taken an
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interest in and been a champion of this issue.
In January, the UK National Screening
Committee, from which we take advice on
screening matters, recommended the
introduction of human papillomavirus testing as
the primary screening test for cervical cancer,
and the Public Health Agency in Northern
Ireland has undertaken a scoping exercise on
its introduction. We will assess its findings as
part of the scoping exercise, and I hope that
this work will come forward with conclusions
very soon. I hope that we will also introduce
the HPV test, which would be good news for
people in Northern Ireland.

A range of advertising and promotional work
goes on, which is monitored on a regular basis
by the Public Health Agency (PHA). It involves
the usual things that you would expect:
information leaflets, videos and a dedicated
website. Focus-group work has been carried
out with those who attend and also with those
who do not, particularly, to find out why they do
not attend and what we can do to further tailor
the service and make sure that any fears or
concerns that they might have are alleviated.
One interesting piece of work that the Member
might be interested in is that the PHA has been
working with the Women's Resource and
Development Agency to particularly target
those groups that have lower rates of
attendance for tests, in order to see what the
particular issues are and what can be done,
through that network, to get more people to
come forward.

I think that the position of women under the age
of 25 has changed recently, although the
Member will be more familiar with this than me.
It used to be that those aged 20 or over would
get a smear test, but that rose to 25. Scotland
reduced the age to 20, but I understand that it is
also going back up to 25. It may be worth
saying that, if GPs are worried about
exceptional cases — there will always be
exceptional cases of people who present with
abnormalities — they can and should, if they
deem it clinically appropriate, contact their local
screening laboratory to arrange a screening
test. In essence, what I am saying is that no
one under the age of 25 who has concerns
about abnormalities should fear going to their
GP and presenting their symptoms. They can
get cervical smear tests performed, even
though they are under 25, because the doctor
has clinically decided that that is appropriate
given their set of circumstances. It is just the
case that we will not be doing that, universally,
for everybody under 25. However, in cases
where people present themselves and their GP
thinks it appropriate, they can get smear tests.

At the end of the day, this is an exceptionally
important public health message. We are not
doing these tests just for the sake of it; this is
about saving people's lives, and we will make
every effort that we possibly and reasonably
can to increase the uptake of the tests because
they are so critical.
Mrs D Kelly: I thank the Minister for his
answer, and I am sure that, like me, he laments
the loss of the late Una Crudden who was a
great advocate of cervical screening. In relation
to the vaccination programme in schools, what
has the uptake been like among young women?
Mr Hamilton: I do not think that I have
information about what is happening in schools.
It may be something that the Minister of
Education has better information on. I am
certainly happy to go away, get that information
and give it to the Member in due course.

Mr Speaker: Brilliant timing, Minister, just on
the two minutes.

As with a lot of public health messages, the
earlier, the sooner and the younger people get
the message — in an appropriate manner,
because we do not want to scare people
unnecessarily, particularly young people — that
looking after your health in every aspect is
incredibly important, the better. I am very keen
to work with schools, and the Public Health
Agency does that in a range of ways, as do the
board and the trusts as well. I am happy to
come back to the Member with any information
that I might have, or, if it is in the domain of the
Minister of Education, I will ensure that he
passes it to the Member.

Ms McCorley: Go raibh maith agat, a Cheann
Comhairle. The Minister referred to raising
public awareness, which is very important in
cases like this, as in all cases. Will the Minister
give us some more detail about what the public
awareness campaign might look like?
Mr Hamilton: When I saw the question come
forward from Mrs Cameron, I was interested in
that as well. How well are we advertising the
need for people to go for their tests when called
for? It is good to see that there has been an
increase, but we are still not quite at the 80%
target. There are some age groups that are
well in excess of that target; in particular,
younger people of around the ages 25, 30 and
35 are now exceeding the 80% target.

Zika Virus
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4. Mr Ross asked the Minister of Health, Social
Services and Public Safety what advice he is
providing in relation to the Zika virus. (AQO
9627/11-16)

be particularly mindful of the signs and
symptoms of the infection and, if necessary,
contact their GP, who will offer the appropriate
advice. Updated advice on the Zika virus can
also be accessed through the Northern Ireland
Direct and PHA websites, and I encourage
anybody who is travelling to those areas to
consider that advice very carefully.

Mr Hamilton: The Public Health Agency is
leading the response to the Zika virus in
Northern Ireland. It issued advice to health
professionals in December 2015 and again in
February of this year. The PHA also issued a
press release in early February giving advice to
pregnant women, as well as providing up-todate information on its website.

Mr McKinney: Of course, there were two cases
in the Republic. What conversations is his
Department having with colleagues in the
Department of Health in the South to ensure full
protection on the island?

It is important to note that the Zika virus is an
infection transmitted by mosquitoes that are not
native to Northern Ireland and, therefore, the
public health risk posed by the Zika virus in
Northern Ireland is extremely low. It is no
greater than the risks posed by other mosquitoborne infections such as malaria, for example.
Almost all cases of the virus are acquired
through mosquito bites and not through humanto-human contact, although a very small
number of cases have occurred through sexual
transmission. At the moment, the key actions
for Northern Ireland are to ensure that travellers
to and from infected areas, especially pregnant
women, receive appropriate advice and that
clinicians are aware of the symptoms and,
where appropriate, the actions to be taken for
returning travellers.

Mr Hamilton: It is standard practice in such
situations — it does not matter what the virus,
condition or illness might be — for officials in
my Department to be in touch, as they have
been in this case, with their counterparts in the
Department of Health in Ireland to ensure that
any queries regarding the issue are discussed
as required. It is important to stress that it is not
a Northern Ireland response or an Ireland-wide
response that is required: this is international.
The response of the UK, as a whole, is being
led by Public Health England (PHE). The
Public Health Agency's health protection
service is working very closely with colleagues
in Public Health England and contributes to the
twice-weekly teleconferences organised by
Public Health England. The Public Health
Agency, as I said, has also been in touch with
the Health Service Executive in the Republic of
Ireland to ensure that appropriate guidance and
information is disseminated on both sides of the
border.

Mr Ross: Obviously, it is something that has
caused a great deal of concern across the
world, and we have seen the images of the
horrific outcomes of the virus. What specific
advice is the Department offering those who
find themselves travelling to South America on
the steps they can take to make sure that they
are protected?

Care Homes Review
5. Mr Lyttle asked the Minister of Health, Social
Services and Public Safety to outline the terms
of reference of his Department's review of the
statutory care homes process. (AQO 9628/1116)

Mr Hamilton: The Public Health Agency is
understandably and rightly advising people, in
particular pregnant women and those planning
pregnancy, to consider avoiding travel to any
country or area where Zika virus outbreaks are
reported. Outbreaks have been reported in a
number of countries in south and central
America, and all travellers to affected countries
should ensure that they seek travel health
advice from their GP or, indeed, a travel clinic
well in advance of their trip.

Mr Hamilton: Following the decision made by
Four Seasons Health Care to close some
nursing homes, I asked the Health and Social
Care Board to halt and review the current
process examining the future role and function
of statutory residential care homes as a
precautionary measure. I want to develop a
broader understanding of the issues facing the
residential and nursing home sector and their
implications before making any final decision on
the future of statutory homes. It is also right to
pause, reflect and give careful consideration to
issues arising in the independent sector.

A possible link between exposure to the Zika
virus during pregnancy and microcephaly and
other congenital malformations has been
identified and is being investigated. Women
returning from the affected countries should
avoid getting pregnant for 28 days. Anyone
who has been in an affected country needs to
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The terms of reference for the review are as
follows: to re-examine the proposals for
closures in the light of the emerging challenges
facing the adult care sector in particular; to
consider issues around capacity, accessibility,
quality and sustainability, which will include
reconsideration of the local needs assessment
exercises that informed the original proposals
for change; to consider whether sufficient
independent sector capacity can be identified to
ensure a secure supply of appropriate places
on a regional basis to meet demand; to
consider the timing of any proposed closures,
with particular reference to the current
perceived instability in the market; and, finally,
to consider whether there is a requirement to
review the current position on admissions as a
means of addressing current challenges in the
care sector.

and the overall viability of many of those
businesses. I have responded to those
pressures in recent times by announcing a
further investment of £1·6 million in the care
sector in this financial year. That goes in two
ways: a 2% increase in the rates paid to
domiciliary care companies and £11 a week
more for every resident who has been placed in
a home by a trust. I know that that will not
solve all the problems, but, hopefully, it will
bring further stability to the market, deal with
some issues, particularly staff retention, and
move us to a more stable position in the future.

Mr Lyttle: I thank the Minister for his helpful
update. Can he go into any more detail on his
review of the sustainability of the independent
residential and nursing home sector, including
issues such as trust aid, staff costs and nurse
shortage? Can he also advise the House when
he will report on the review and how many of
the 254 older people affected by the closures
have been appropriately resettled to date?

T1. Mr McNarry asked the Minister of Health,
Social Services and Public Safety to detail the
impact that his usage of the private sector will
have on reducing waiting lists for people who
are in pain and awaiting a hospital procedure.
(AQT 3511/11-16)

Mr Speaker: We now move on to topical
questions.

Waiting Lists: Private Sector Usage

Mr Hamilton: I thank the Member for his
question. Some in the House and in this
country turn their nose up at the use of the
independent sector to help to deal with issues
such as our unacceptably long waiting lists. I
know that the Member is not one of those, and
neither am I. As I said in response to an earlier
question, we have been using the £40 million
that we got through the November monitoring
round to treat 60,000 to 70,000 more patients in
a range of ways. Obviously, we want to
maximise the output from inside the health and
social care sector. There will be 9,000 more
outpatient appointments, around 1,000 more
inpatient day cases, 15,000 more allied health
professional physiotherapy and occupational
health appointments and 13,000 more
diagnostic tests.

Mr Hamilton: There were quite a few questions
asked in that one. The Member beside him
might welcome the fact that I am on to question
5, although I am now being held back by the
seven or eight questions asked by Mr Lyttle.
The last issue — how it directly affects
individuals — is probably the most important
one. Our trusts have done quite good work in
coordinating with residents and their families to
ensure that their transition to new
accommodation is smooth. Everyone has now
moved from one of the homes in the Member's
constituency — I think it is the Victoria Park
Care Home — to appropriate accommodation.
I am sure that nobody wanted to move away so
I am unwilling to say that they were content to
move, but everybody has found appropriate
accommodation. Work is ongoing in many of
the other homes as well.

We have, however, been relying quite
significantly on the independent sector. It has
been awarded 27,000 contracts for outpatient
appointments and 8,000 inpatient
appointments. Patients have now been
referred for all of those, so all those
appointments are being taken up. Many people
have been seen already, some are being seen
and some will be seen in the weeks ahead.
Whatever people might think about using the
independent sector, the fact is this: without that
additional capacity, over 30,000 people who
required outpatient appointments or inpatient
procedures would not have been able to get
them. I do not think, in the circumstances in
which we find ourselves, that it would have

3.15 pm
It is critical that, as well as looking at statutory
residential care homes and doing the work that
I outlined in my initial response, we take some
time to look at the independent sector and what
is happening there. That is why I
commissioned work to look at the market
stability of the sector and any threats to it. That
will examine a range of issues including nursing
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been acceptable to do anything other than use
the independent sector to deliver those muchneeded appointments for over 30,000 people in
Northern Ireland.

are not comparing like with like when we look at
Northern Ireland stillbirth figures because of
issues around termination and abortion in
Northern Ireland.

Mr McNarry: I suspect that most if not all
people in pain do not give a toss or care who
does the procedure at the end of the day. Will
the Minister tell the House what the cost
differences between the private sector and the
public sector work out as? Will he say why, he
believes, the spare capacity in the private
sector is sitting there and not being matched by
the NHS? Minister, why do we have the worst
record for stillbirths, as reported on the news
today? Is that anything to do with a lack of
resources?

Antrim Area Hospital: Emergency
Department
T2. Mr Cochrane-Watson asked the Minister
of Health, Social Services and Public Safety
whether he can offer any help and support to
the emergency department (ED) at Antrim Area
Hospital, which Mr Cochrane-Watson was
privileged to tour last Friday, when he was
humbled to meet and talk to its staff, albeit that,
on Friday, the department was forecasting the
admission of 270 people over the subsequent
24-hour period, making it the busiest ED in
Northern Ireland — it is consistently the first,
second or third busiest ED —even though it
was commissioned originally to comfortably
cope with about 240 admissions and is,
unfortunately, dealing with admission numbers
that overwhelm its staff. (AQT 3512/11-16)

Mr Hamilton: I will deal with the first points first
and then come on to the other issue.
Sometimes, there is a misconception: people
who are opposed to using the independent
sector will use words like "profiteering" as if it is
a bad thing to make a profit in this society.
However, in these circumstances, the
independent sector is not paid any more for an
operation than what it would cost to provide the
same operation in the health and social care
system. That important point is very often
missed or ignored by some who criticise the
use of the independent sector. Clearly, the
independent sector has a much more efficient
model.

Mr Hamilton: I echo what the Member said
about the dedication of the staff in Antrim Area
Hospital. I visited Antrim Area Hospital's ED
during the week of very high pressures on the
service at the start of the year. I noticed that,
although it was incredibly busy, the staff were
deeply committed to what they were doing,
really dedicated to their work and absolutely in
control of a very difficult situation. I commend
them for the work that they put in not just over
the Christmas or early new year period, when it
is always very busy, but the whole year.

There are particular pressures on the health
and social care system that make it difficult to
get to that level of efficiency, but, as I said in
response to Mr Easton, I hope that some of the
changes and reforms that we envisage through
the work of the panel will allow us to produce an
even more efficient system that allows us to get
up towards the level of efficiency that the
independent sector provides.

There have been issues in the past at Antrim
Area Hospital, but I recognise the efforts that
have been put in by the trust under new
leadership. I have every faith in that leadership
and in the work that it is doing. It is slowly but
surely starting to turn the situation around. It is
far from perfect, and they are under pressure.
That reflects a pressure right across the
service. In the last five years, there has been
an increase of nearly 14% in unplanned
admissions across Northern Ireland. Places
like Antrim Area Hospital have perhaps borne
the brunt of that. In recognition of that, I have
invested an additional £8 million in winter
pressures this year. A share of that — over £1
million — will have gone to the Northern Trust
to deal with the pressures that it faces. I hope
that, in spite of the pressures that it is facing, it
continues with the improvements that it has
made in recent times.

The issue of stillbirths has been in the media for
the last number of days. It has not been treated
in all areas of the media with the sensitivity that
it should be. Every stillbirth, whatever the
circumstances, is a tragedy for the family and
parents involved. Some sort of contrived
league table has been produced by some in the
media. There is no joy to be had, whether you
are at the top or the bottom of that league table,
because of the individual tragedies that each of
them adds up to. Some in the media did not
reflect on Northern Ireland's particular
circumstances. I do not want to invite upon the
House another debate like the one that we had
last Wednesday night, but it has been
recognised by many midwives, in some of the
comments that they made in the press, that we

Mr Cochrane-Watson: Minister, I agree with
you about the commitment of the staff,
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T3. Mr Attwood asked the Minister of Health,
Social Services and Public Safety to confirm the
number of cases referred to his Department of
persons infected with the H1N1 virus and to
state whether he is satisfied that the trusts and
other health authorities are putting into the
public domain all possible information in relation
to the risk of H1N1 and the number of
confirmed cases. (AQT 3513/11-16)

leadership and senior management team of the
trust. One of the concerns raised by senior
staff and doctors at the ED was about what they
termed the back end of the service, where
people were being bed-blocked and care
packages were not being put in place. They
were looking at the availability of beds. As they
highlighted, people were waiting on trolleys, but
they were being treated; drugs were being
administered and there were MRI scans and Xrays. However, there was still the wait time,
which was all down to the back end, as they
termed it, of the service.

Mr Hamilton: I thank the Member for his
question. It is a bit like the question that Mr
Ross asked, in that there is concern among our
community when we hear some of the stories
and about some of the deaths possibly
connected to a virus. In this case, the virus is
what is colloquially referred to as swine flu.

Mr Hamilton: I always listen to the experiences
of people on the front line. That is certainly the
message that I received in Antrim when I was
there in January and from talking to two other
emergency departments about the pressures
that they are facing. I was in the emergency
department in the South West Acute Hospital
on Friday and received a similar message.
Looking back over our performance in the past
number of years, particularly around this time of
the year when there is a spike in activity, I can
say that our emergency departments have been
able to cope with the range of pressures that
they have been facing. However, different,
broad problems appeared in each year that we
sought to address in the subsequent year
through funding and various innovations. This
year, the pressure that was quite acute was that
of the "back end", as the Member described it.

During the 2015-16 flu season, there have been
303 lab-confirmed cases of seasonal flu in
Northern Ireland, with 239 of them being the
H1N1 strain. The main defence in place for
seasonal flu, including the H1N1 strain, is the
annual vaccination programme. We procured
675,000 doses of the vaccine in Northern
Ireland this year. Protection against H1N1 is
contained within that seasonal flu vaccination.
There have, of course, been some issues and
problems, and, without being able to speak
authoritatively about every case, many of those
will involve people who have underlying health
conditions that mean that the vaccination has
not been able to work in the full way that we
had hoped that it would.

People are getting treated quite quickly in many
instances. I sat and reviewed the website that
updates the times that it takes for people to get
treated over the Christmas period, and it was
interesting to see that, in many cases, the times
taken for people to be seen were quite short.
Therefore, looking at it superficially, you would
say that there should not have been a problem
in the emergency department. The problem
was coming from the fact that people could not
leave and get the care package that they
required or get a bed in the hospital. We have
identified that as a problem, and it is something
that we are going to have to address next year.

Mr Attwood: Following up on the last point that
the Minister made, can he confirm the number
of cases in which H1N1 has been the cause of
death or a contributory factor? To go back to
my substantive question, are you satisfied that,
regarding the scale of the threat, all that can be
done is being done to bring information to the
attention of the public and to make interventions
to protect the public?
Mr Hamilton: I do not have the information
related to the first question. I suspect that that
may be because analysis is still going on to
make sure that, if we say that something is the
case, it absolutely is the case. That way, we
will not scare people in Northern Ireland
unnecessarily.

That fits in with the question that Mr Lyttle
asked about the independent care sector and
the pressures that it is facing. That is why I am
keen to support, bolster and ensure the stability
of that sector so that we can use it to alleviate
some of the pressures that our emergency
departments and our hospitals in general are
facing.

We have to be very sensitive of the need to
provide timely and accurate information.
Everybody in the system is open and honest
about the fact that there are issues with H1N1
— swine flu — but the vaccination programme
that we have in place is the best defence
against that. That is why we procure so many
doses of the vaccine each year and why

H1N1 Cases
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vaccination is promoted so heavily. We
encourage so many people to have the
vaccination to act as a defence against
influenza, of whatever type it might be.

Northern Ireland. We increased it by 1% last
year and by around 2·5% this year. While that
does not resolve all the problems and is not a
full answer, it does show the commitment of
me, this Department and the Executive to invest
further in mental health because of the
particular problems that we face in Northern
Ireland, never mind the general problems that
people in Northern Ireland and the rest of the
UK are facing in respect of poor mental health.

Mr Speaker: I call Mr Mike Nesbitt. I am sorry
that there will not be time for a supplementary
question.
Mr Nesbitt: Not your fault, Mr Speaker.

Mr Speaker: Time is up. Before we return to
the Consideration Stage of the Mental Capacity
Bill, Members will wish to take their ease while
we change the top Table.

Mental Health: Funding
T4. Mr Nesbitt asked the Minister of Health,
Social Services and Public Safety whether he
can assure sufferers of mental ill health in
Northern Ireland that they will not be the poor
cousins within the United Kingdom in light of the
Prime Minister's promise of £1 billion in England
to end discrimination between physical and
mental illness. (AQT 3514/11-16)

(Mr Deputy Speaker [Mr Beggs] in the Chair)

Executive Committee
Business
Mental Capacity Bill: Consideration
Stage

Mr Hamilton: I very much welcome the Prime
Minister's announcement, not just because of
the monetary aspect, which I will come back to,
but because of the fact that someone as senior
as the Prime Minister said what he said. I think
that it is incredibly important that all of us in
public life, particularly those in positions like the
Prime Minister, talk about the importance of
mental health — not versus physical health but
alongside it — and the impact that poor mental
health can have on one's physical health.

Debate resumed.
Clause 7 (Best interests)
Mr Deputy Speaker (Mr Beggs): We now
come to the third group of amendments for
debate. These amendments deal with enduring
powers of attorney, lasting powers of attorney
and the oversight bodies, including the Public
Guardian, the review tribunal and the Attorney
General. A valid petition of concern has been
tabled in relation to amendment No 116, so
cross-community support is required for that
amendment. I call the Minister to move
amendment No 5 and to address the other
amendments in the group.

3.30 pm
The additional resources are very welcome.
The Member will know that, in my position and
in this Department, we welcome resources,
wherever they come from. We are still
analysing exactly what the Prime Minister
means by an additional £1 billion and whether
that is an additional sum or whether it is
included in the £8 billion increase. I have seen
one recent report that states that it is part of the
overall £8 billion increase by the end of the
decade.

Mr Hamilton (The Minister of Health, Social
Services and Public Safety): I beg to move
amendment No 5: In page 5, line 23, after
second "attorney" insert
", or an enduring power of attorney,".

I am not saying that we are absolutely where
we need to be in our levels of expenditure in
Northern Ireland. The Member is well versed in
the acuity of the problem in Northern Ireland
and some of the particular circumstances
causing that, especially those related to our
past. However, I was pleased to see and note
that a BBC report over the weekend, which
helped to spark some of this debate, showed
that, of all regions of the United Kingdom, the
only one to have increased expenditure on
mental health in the past two years was

The following amendments stood on the
Marshalled List:
Amendment Nos 51, 56, 77, 116-119, 123, 125,
128, 133, 139, 287, 289, 293, 313, 324, 330,
340-342, 361-363, 486.
The third group of amendments relates to
enduring powers of attorney, lasting powers of
attorney and the oversight bodies. Amendment
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No 5 inserts a reference to "an enduring power
of attorney" into the list of relevant people to be
consulted as part of the best-interests
determination. This amendment to clause 7
has been put forward with the agreement of the
Committee, as noted in its report. Similar
amendments adding reference to "an enduring
power of attorney" to clauses, which, as
introduced, provided the lasting power of
attorney with a particular role but not the
enduring power of attorney, are also proposed
where appropriate throughout the Bill, as
recommended by the Committee. The relevant
amendments are amendment Nos 77, 123, 125,
139, 313, 324, 330 and 340.

themselves. The effect of amendment No 117
would be to prohibit an attorney from being able
to gift themselves. I am sure that the Members
will clarify their intentions when speaking to this
amendment. However, my assumption is that it
has most likely been motivated by a concern
that an attorney may abuse their power in some
way. I understand that possible argument, but
the problem with it is twofold. First, the
amendment would not have the desired effect.
If the attorney is a relative or associate of the
donor, the clause as amended would still allow
the attorney to receive gifts. Secondly, donors
making lasting powers of attorney are likely to
appoint family members as their attorney.
Therefore, to exclude that family member from
receiving gifts on behalf of the donor just
because they are acting as an attorney could
have the perverse effect of deterring a donor
from making that close family member an
attorney. Furthermore, any concern regarding
the potential to abuse that power is already
addressed by the fact that the clause states that
the gift must not be:

At this point, I propose to move on to
amendments relating to Part 5 of the Bill on
lasting powers of attorney. I will return to the
Committee's opposition to clause 110 and
schedule 5, as well as amendment No 119, at
the end of my remarks on this group.
Amendment No 116 has been tabled by Ms
McCorley, Mr McCartney and Mr Lynch. Its
effect would be to lower the age at which a
person can execute a lasting power of attorney
from 18 to 16. A lasting power of attorney is a
legal document that gives an attorney the
power to make decisions about the donor's
care, treatment or finances when the donor has
lost the capacity to do so. I will not leave any
room for doubt about my stance on this
amendment. I strongly caution the Chamber
against supporting it today for two reasons.
First, it is a rather crude attempt to extend to
children a system predicated on the law on
capacity and consent that applies to adults, with
no consideration whatsoever of the implications
of what the law says about children and
decision-making. Those implications extend
well beyond the scope of this Bill to other
significant pieces of legislation, such as the Age
of Majority Act (Northern Ireland) 1969. The
second reason why I urge Members not to
support the amendment is that work is under
way within the Department of Finance and
Personnel to examine those implications. The
more prudent course of action would be to let
that work conclude before the Chamber takes a
vote on a matter of such importance.

"unreasonable having regard to ... the
circumstances and ... the size of the donor’s
estate."
For all those reasons, I do not support this
amendment to clause 98.
Amendment No 118 has also been tabled by
Ms McCorley, Mr McCartney and Mr Lynch. It
relates to clause 99, which sets out certain
requirements for attorneys. For example,
anyone who is bankrupt may not be appointed
as a property and affairs attorney. The effect of
the amendment would be to insert a new
requirement that any person convicted of fraud
be subject to a risk assessment for suitability for
the post of attorney.
Again, there are difficulties with this
amendment. For example, it raises a number
of unanswered questions. Who or what body
would undertake the assessment? What
criteria would be applied to determine
suitability? What would be the consequences
of such a risk assessment? There is also the
fundamental point that the Bill is about
respecting people's decisions, even if unwise,
provided they have the capacity to make them.
To put it bluntly, if the donor has capacity and
wishes to appoint an attorney who has been
convicted of fraud, that is his or her prerogative,
however unwise that decision might seem. In
any event, there are already safeguards built
into the lasting power of attorney system
specifically to deal with situations in which there
may be concerns about an attorney. For
example, persons other than the donor can

I will now turn to amendment No 117, which has
also been tabled by Ms McCorley and others.
Clause 98 allows an attorney acting under a
lasting power of attorney to make gifts to the
donor's relatives or associates on customary
occasions, such as birthdays, as long as the
value of the gift is not unreasonable. The
clause allows the attorney to be included in the
list of persons who can receive gifts, so
effectively the attorney could buy a gift for
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object to the registering of a lasting power of
attorney on prescribed grounds. I believe that
those safeguards are sufficient and
proportionate. For those reasons, it is my view
that amendment No 118 is insufficiently precise
and unnecessary.

Amendment No 293 inserts new clause 234A.
This provision contains additional powers for
the review tribunal when it is considering
continued detention under a hospital direction
or hospital transfer direction. The clause allows
the tribunal, where it has decided not to release
a person, to recommend taking specified
actions with a view to a future release, and
further considering a person's case if those
actions are not complied with.

I will now turn to the amendments relating to the
oversight bodies. Amendment Nos 51 and 56,
which create new clauses 48A and 51A, relate
to the review tribunal. New clause 48A will
introduce a referral mechanism to the tribunal
for young people once they reach the age of 16.
It will ensure that a young person's case will be
referred to the tribunal if the detention was
renewed under article 13 of the Mental Health
(Northern Ireland) Order 1986 and a year has
elapsed since the case was last considered by
the tribunal. New clause 51A will provide an
additional power for the review tribunal, when
considering a person's case, to recommend the
taking of specific actions and to allow it to
further consider the case in the event that the
recommendations are not complied with.
Those new clauses will ensure that the tribunal
adequately reviews the cases of all individuals
subject to the Bill.

Amendment No 341 creates new clause 277A,
which places a duty on my Department and the
health and social care trusts to furnish such
returns, reports and other information about an
individual who is the subject of proceedings
under the Bill as the High Court, the review
tribunal and the Public Guardian may require
for the exercise of functions under the Bill.
Associated amendment No 486 is a repeal
consequential to amendment No 341.
Amendment No 342 creates new clause 277B,
which places a duty on my Department and the
health and social care trusts to provide facilities,
such as a room, for example, as the High Court,
the review tribunal and the Public Guardian
may require for the exercise of functions under
the Bill.

Amendment No 128 inserts new clause 121A,
the effect of which is to ensure that, when an
application is made to the court under Part 6,
the Attorney General is notified of the
application and can intervene in proceedings
where he considers it appropriate to do so.
That is a protective measure for those who lack
capacity to make decisions that may result in
Part 6 being utilised in their case.

Amendment Nos 342 and 343 ensure that the
bodies providing judicial oversight of
interventions under the Bill have adequate
access to all of the necessary resources and
information required to perform their role.
Amendment Nos 361, 362 and 363 relate to
clause 283, "Panels". In response to a concern
raised by the Committee, amendment No 361
provides that all panel members must be in
attendance during proceedings of the panel.
Amendment Nos 362 and 363 are technical
amendments that subsume two subsections
into one to improve the drafting of the clause.

Amendment No 133 amends clause 125(5)(a)
and addresses the Committee's concerns that
the Public Guardian can access healthcare
records held by not only the health and social
care trusts but agents and employees of the
trusts. As a result of this amendment, the
Public Guardian will be able to access records
held by, for example, providers of domiciliary
care and supported living arrangements.

Finally, I propose to address amendment No
119 to clause 110. It was tabled by Ms
McCorley, Mr McCartney and Mr Lynch and is
somewhat at odds with the Committee's
opposition to clause 110 and related schedule
5, which I will also address. I will start by
providing Members with background to the
issue at hand. As Members are aware, the Bill
creates a new scheme of lasting power of
attorney to replace the existing outdated
enduring power of attorney scheme. Under the
new lasting power of attorney system, an
attorney can be appointed to deal with not just
property and affairs decisions but decisions
relating to the donor's care, treatment and
personal welfare. Importantly, the lasting power
of attorney system builds on the safeguards in

Amendment No 287 amends clause 228 to
clarify that a person can be detained under Part
2 or, if aged under 16, the Mental Health Order,
even if he or she is discharged under Part 10.
Amendment No 289 inserts new clause 230A,
which contains additional powers for the review
tribunal when considering the issue of detention
under a public protection order. It allows the
tribunal, where it has decided not to release a
person, to recommend taking specified actions
with a view to a future release, and further
considering a person's case if those actions are
not complied with.
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the enduring power of attorney scheme, offering
more protection for donors and attorneys. On
that basis, the effect of clause 110, as
introduced, would be to repeal the Enduring
Powers of Attorney (Northern Ireland) Order
1987, with the effect that no further enduring
powers of attorney could be made once clause
110 was commenced. Enduring powers of
attorney already made under the current law,
however, would be preserved through the
savings provisions in schedule 5.

Finally, I will briefly address the related
amendment No 119, tabled by Ms McCorley
and others. The key point to make is that the
compromise option would make the proposed
amendment redundant, as would the
Committee's opposition to clause 110. In
essence, they all seek to achieve the same
objective. However, as I have said, my strong
preference, if the Chamber agrees with the
Committee that the enduring power of attorney
system should be retained, would be to proceed
along the lines of the compromise that I have
outlined.

The Committee has made it clear that it is not
content with the approach outlined. During its
deliberations, the question was raised of why
the enduring power of attorney system could
not run alongside the new lasting power of
attorney system. My officials, with input from
the Department of Finance and Personnel and
the Northern Ireland Courts and Tribunals
Service, argued that running two systems would
be confusing, costly and operationally difficult,
and that, ultimately, the new lasting power of
attorney system provides better safeguards
than the enduring power of attorney system.
The Committee did not accept those arguments
and proposes to oppose clause 110 and
schedule 5. That will have the effect of allowing
enduring powers of attorney to continue to be
made alongside the new lasting powers of
attorney.

That concludes my remarks on the third group
of amendments regarding enduring powers of
attorney, lasting powers of attorney and
oversight bodies. I look forward to the debate
that will ensue.
Mr Ross (The Chairperson of the Ad Hoc
Joint Committee on the Mental Capacity
Bill): Again, as with the previous groups, all the
amendments that have been tabled by the
Minister are accepted and supported by the
Committee. Therefore, I will not go over the
detail of every amendment that has been
tabled, but rather focus again on particular
areas of concern or significance to the
Committee deliberations.
Amendment No 5 is tabled by the Minister.
Again, it came about as a result of an issue that
was raised by the Committee. Clause 7 deals
with the process for determining the best
interests of a person who falls under the Bill's
remit. The Law Society pointed out that an
attorney acting under an enduring power of
attorney, known as an EPA, was not included in
the list of relevant people in clause 7 who would
be consulted on what was in someone's best
interests. That appeared to be an omission.
The Department advised the Committee that it
could foresee situations where it would be
useful to consult the EPA and agreed therefore
to make the amendment.

3.45 pm
My own view is that, should the Chamber agree
with the Committee stance, the more prudent
course of action would be to retain the relevant
provisions but make their commencement
subject to the approval of the Assembly rather
than removing them entirely from the Bill.
Doing that would place a constraint on the
Department's ability to remove the enduring
power of attorney system, so enduring powers
of attorney could continue to be made for the
foreseeable future as the Committee desires,
but would avoid the need for new primary
legislation and associated resources if
difficulties were to arise in the future or a
decision were to be taken to remove the
enduring power of attorney system following a
review in, say, three years' time, which was also
suggested by the Committee in its report.

The Department, on reviewing the Bill, made
note of other clauses where there should have
been reference to an enduring power of
attorney and rectified the situation; for example,
through amendment Nos 77, 123, 125, 139,
313, 324, 330, and 340. The Committee
welcomes those amendments and the fact that
they recognise the important role that an
attorney acting under an EPA has in making
decisions on behalf of a person who comes
under the Bill's remit.

To be clear: that compromise option would
require Members to support clause 110 and
schedule 5 as they stand, on the basis that I
commit to bringing forward an amendment at
Further Consideration Stage to make their
commencement subject to the approval of the
Assembly. That will allow the two systems to
run alongside each other until such time as the
Assembly decides otherwise.

Amendment Nos 361, 362 and 363, which have
been tabled by the Minister, were in response
to an issue that was raised, again, by the
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Committee. Clause 283 deals with the panels
that will consider applications to authorise
detentions and extensions of public protection
orders made without restrictions. Given the
seriousness of the decisions that these panels
will take in terms of the impact on an
individual's liberty, the Committee was
concerned that clause 283 does not specify
quorum requirements, but simply states that the
panel has three members. The Committee also
queried the fact that the clause states that
provision for cases where the panel cannot
reach a unanimous decision will be provided for
in regulations.

in place in relation to future decisions that have
to be made about their health, welfare and
finance. However, we diverged from the
Department on the future role of EPAs under
the Bill.
To set the context; at present, only EPAs are
available to people in Northern Ireland, and
they can be made by a person in relation to
decisions about their property and affairs.
Under the Bill as drafted, through clause 110,
no further EPAs could be made once the
legislation comes into operation. A range of
stakeholders, including the Law Society, are
fundamentally opposed to that suggestion. In
their view, there are serious drawbacks in
having a system that only permits the making of
lasting powers of attorney (LPA), which is what
the Bill proposes to do.

Firstly, we wrote to the Department and advised
that we favoured a quorum of three being
specified in the Bill. The Department
responded positively to that suggestion and
proposed the amendment that is before us
today that clarifies that all three panel members
must be in attendance during proceedings of
the panel, which includes when a decision is to
be made.

Experience from England and Wales has
shown that the forms required for making an
LPA are lengthy and complex and that, when
legal services are employed, it typically costs
the client around £500 plus VAT in addition to a
£110 registration fee that is payable
immediately. The Law Society believes that
those high costs have discouraged people from
making lasting powers of attorney.

We also asked the Department for its views on
the suggestion that, in cases where the panel
cannot reach a unanimous decision, the
decision be taken on a majority vote. The
Department identified a number of drawbacks.
For example, it could be the case that the panel
member in the minority may indeed be the
person with the most relevant experience and
expertise in that particular subject area. It is fair
to say that the Committee was not entirely
convinced by that logic, given that the
assumption would be that anyone who sat on
the panel should surely be there because they
had the necessary knowledge and expertise in
the first instance. However, we ultimately
accepted that there are a number of unknowns
still at play and that it would therefore be more
sensible to allow the matter to be consulted on
further in the process of the Department's
putting together the necessary regulations in
the future. Therefore, the Committee was
content that the Department restricted its
amendments to clause 283 to the issue of
quorum.

In contrast, the cost of making an enduring
power of attorney is relatively modest at around
£100 for legal services and a registration fee of
£115 that is payable only when there is a need
to bring the power of attorney into effect. The
Law Society believes that the modest costs and
relatively straightforward nature of making an
EPA — for example, at the same time as
somebody is making a will — means that there
are fewer barriers to people making an EPA.
The Law Society put it to the Committee that
the current EPA system could run alongside the
new LPA system that is created by the Bill. It
suggested that this would provide people with
more flexibility and accessibility in planning for
their future needs. Its key concern was that, if
the only option available to people was to make
a lasting power of attorney, with all the
associated complexity and expense, many of
them would simply do nothing. When that
happens and someone loses capacity to make
certain decisions, it can create serious
bureaucratic obstacles for the person's family or
carers, particularly in being able to manage
their finances for them. However, if an EPA is
in place, the management of a person's
property and financial affairs is a lot more
straightforward and you avoid getting into
situations where, for example, someone's
household bills cannot be paid.

I will now turn to the key issue for the
Committee within this group of amendments.
The Committee has given notice that we are
opposed to clause 110 and the related
schedule 5 standing part of the Bill.
As the Minister has outlined, Part 5 of the Bill
creates a new system for lasting powers of
attorney. I will say up front that the Committee
supported the introduction of LPAs and we can
see the rationale behind them in that they give
people an opportunity to put powers of attorney
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The Committee put it to the Department that it
seemed logical and sensible to maintain the
EPA system alongside the new LPA system.
As Members have heard from the Minister, the
Department was not in favour of that proposal.
We listened to its arguments carefully, but I
must say that we were not convinced by the
logic of some of them. For example, the
Department stated that, in practical terms,
managing two systems would be unworkable.
However, under the Bill, existing EPAs will not
become invalid; it is simply that no more can be
made. Therefore, as soon as the Bill becomes
operational, the Department will be managing
two separate systems automatically,
irrespective of the Committee's opposition to
clause 110. The Department has not given us
the facts and figures, but one can only assume
that there are thousands of EPAs already in
existence in Northern Ireland. Some will have
been made by people who are now in their 70s
or 80s, but others will have been made by those
who are in their 40s, 50s and 60s and who will
be able to legally rely on those EPAs for the
next number of decades, up to maybe 40 or 50
years. Therefore, it simply does not add up as
an argument to state that no further EPAs
should be made because it is too difficult to run
two systems.

LPA, and the Minister of Justice provided a
written assurance that they would be kept as
straightforward as possible. Whilst the
Committee appreciates that assurance, it did
not alter our position on maintaining EPAs.
Fundamentally, our position is to give people
choice and flexibility, taking into account how
much they are willing to pay for the future.
I will make some personal comments about the
two Sinn Féin amendments. The Minister
outlined his views on amendment No 119.
Given the Committee opposition to clause 110,
I do not think that amendment No 119 is
required. Effectively, it is trying to do the same
thing but in a different way, so, hopefully, Sinn
Féin will not move it.
Whether somebody convicted of an offence,
particularly fraud, should be allowed to be an
attorney provoked discussion at the Ad Hoc
Joint Committee, and amendment No 118
references the issue. I understand why it was
an issue. I agree with the Minister that, if
somebody is of sound mind and has capacity to
make a decision, it is up to that person whether
to appoint somebody who has such a
conviction. It may be a husband or relative who
may have a conviction, but that person still feels
it appropriate to have him or her as attorney.
On that basis, I do not support the amendment.
We have to give individuals the option to make
choices when they have capacity to do so,
whether or not, as the Minister said, they are
choices that we think sensible.

The Committee bought into the argument that
we should give people choice and that, for
those who could not afford, or are not willing to
pay, the amount for an LPA, we should at least
offer them some protection in the form of an
EPA. I listened to the Minister's attempt at a
compromise. My view and, I think, that of the
Committee is that we should assess how things
operate over the next number of years and, if it
is proven to be creating a significant difficulty,
we could return to it at that point. I am not sure
that we would be satisfied with passing the Bill
and putting some sort of commencement order
around getting rid of the EPA system. I will
have no difficulty if new primary legislation is
required in five years to deal with the issue. It
comes back to the point on the Henry VIII
clause and ensuring that we have maximum
scrutiny for the Assembly. Therefore, if, in five
years' time, the Departments were able to prove
that there is a significant issue with running
LPAs and EPAs in tandem, legislation could
perhaps be brought forward at that point by the
Department, given that we will at least have an
evidence base to work on. The Committee
position is that we will maintain our opposition
to clause 110, and we believe that we should
be able to offer people the option of either an
LPA or an EPA.

I hope that the House will support the
Committee position on clause 110.
Mr McCartney: Go raibh maith agat, a
LeasCheann Comhairle. I will speak on the
amendments tabled in our names in group 3.
We will support the amendments tabled by the
Minister and the Committee amendments as
outlined by the Chair.
A petition of concern has been lodged on
amendment No 116. The Minister outlined two
reasons why he opposed the amendment. The
second reason is to do with a process that is
taking place in DFP, and we want to allow that
to go forward. The amendment has its origins
in concerns raised by the Children's
Commissioner and the Children's Law Centre.
The issue might come back at Further
Consideration Stage or at some other time.
There are 16- and 17-year olds who should be
allowed to make those types of decisions for
themselves, but, given what the Minister said
about DFP, we will not move the amendment
today.

Concerns were raised about the potential
complexity of the forms required to make an
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Amendment No 117 is about preventing an
attorney from giving himself or herself a gift
from an estate or carrying out work. In fairness,
the Minister accepted that there could be a
perceived conflict of interest. That is what we
are trying to address. I accept that, as the
Minister said, if the attorney happened to be a
relative, that in itself is a complication. Perhaps
we could tighten that at Further Consideration
Stage, but we note the Minister's comments.

and that the current system of EPAs should be
retained. Retention of enduring powers of
attorney alongside the new lasting power of
attorney would give, it says, the client maximum
flexibility and accessibility to meet their legal
needs. It is for that reason that we welcome the
Sinn Féin amendment No 119 and the
Minister's intention to oppose clause 110. To
remove EPA would be a premature attempt to
reduce potential fraud and make the system
more efficient.

I note the Minister's comments, and the Chair
speaking as an individual and on behalf of his
party, on amendment No 118. We tabled that
amendment in case the appointment of an
attorney was contested by other family
members, or that the attorney later had a power
but that the other person was incapable of
changing or altering the decision. In those
cases, when a person has been convicted of
fraud, we need some protection. We are not
saying that it should be automatic, because we
do not believe in debarring somebody simply
because of a conviction. If, however, the fraud
is directly related to the person concerned,
there should be some measure to assess the
suitability of the person acting as attorney.

Most of the rest of the amendments, bar
amendment No 116, on which a petition of
concern has been put down, are technical. The
simplicity of the current EPA system has led to
its widespread use by members of the public. It
has also meant that the legal cost of putting an
EPA in place from assisting with the completion
of the prescribed forms and the court fees for
registration of the EPA has been kept low.
Many related to the Committee that an LPA
introduction without EPA would see costs
increase and act as a barrier to some utilising
the service.
One of the main drivers for the introduction of
the LPA is the intention to decrease fraud and
to provide more protection for the patient.
However, in England and Wales, much larger
numbers of fraud cases are being prosecuted
than under the previous EPA system. There
were 2,200 safeguarding referrals to the Office
of the Public Guardian (OPG) in England and
Wales in 2013-14. According to the KPMG
fraud barometer published this month, fraud on
families perpetrated by one of their own grew
by 384% in the first half of 2015 compared with
the same period in 2014. It was KPMG's view
that that was largely due to the frustration of
family members having to wait longer for their
inheritance as a result of increased life
expectancy. There you go. By value, 72% of
family fraud was committed by fraudsters aged
over 45.

The last amendment that we have tabled in the
group is amendment No 119 to clause 110. In
response to the comments made by the
Minister and, indeed, by the Chair of the
Committee, we accept that the Committee's
opposition to clause 110 no longer necessitates
amendment No 119, which we will not move.
4.00 pm
Mr McGlone: Go raibh maith agat, a
LeasCheann Comhairle. I welcome the
opportunity to address the group 3
amendments considering EPAs, LPAs and
oversight bodies. Clauses 95 to 110 set out
lasting powers of attorney in the Bill. In
evidence sessions, there were numerous
representations on enduring power of attorney
and lasting power of attorney. The Law Society
broadly welcomed the majority of the proposals
in the Bill. In particular, it welcomed the
proposal to introduce the health and welfare
lasting power of attorney, which will give
attorneys the ability to make decisions on
health and welfare matters. We too welcome
that proposal because, if used correctly, it can
provide more certainty for people when
deciding their future.

It was the view of the Law Centre, and of many
other stakeholders, that the EPA system has
operated very effectively in the North without
any evidence of widespread fraud and that the
introduction of LPA alone will not solve the
problems that exist. That is not to say that the
introduction of LPAs is a bad thing in itself; the
opposite is true. For example, the
Commissioner for Older People made some
very interesting points about LPAs, indicating
that the introduction of lasting powers of
attorney will have a significant impact on the
lives of many older people. The LPA may
influence where an older person lives; what
care home they reside in; how they are looked
after, including the provision of care; and the

The society noted with concern, however, that
the Bill proposes to abolish enduring powers of
attorney entirely. It is the society's view that
EPAs have brought benefits to Northern Ireland
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types of care, including top-up fees that have to
be paid.

powers of attorney and enduring powers of
attorney.

The legislative framework extends existing
powers to allow the attorney the authority to
make decisions not just on financial but on
welfare and health matters. We in the SDLP
stress, however, that the LPA process should
be made as simple as possible for those who
wish to use it. In the House of Lords postlegislative scrutiny review of the Mental
Capacity Act, witnesses provided evidence that
the process of applying for an LPA was
complex and that the paperwork was
considered onerous. We must avoid that.

My view remains unchanged on the
amendment proposed by Sinn Féin to extend
the lasting power of attorney system to 16- and
17-year-olds, although I welcome the fact that it
is now not going to move the amendment. I
think that that is right, in order to give
everybody time to reflect on the work that the
Department of Finance and Personnel is doing
on the issue. That does not do any damage to
the ability of the Members opposite or, indeed,
any other Member to come back to the issue at
a later stage, if they so wish.

A petition of concern has been tabled to
amendment No 116, which attempts to reduce
the age at which a donor may appoint an
attorney. We will support that Sinn Féin
amendment. We voted for 16-year-olds to be
able to vote, yet we would deny them the
opportunity to appoint an attorney should a
situation arise in which they might need to do
that. That would be entirely inconsistent, so we
will support the amendment and the other group
3 amendments on EPAs, LPAs and oversight
bodies.

As anticipated, the debate largely focused on
the effect of the Bill as introduced on the
existing enduring power of attorney system.
Although the position adopted by the
Committee on the issue would cause us, I
believe, to miss a timely opportunity to draw a
line under a piece of legislation based on
outdated concepts, the strength of views on the
retention of the enduring power of attorney
system seems clear. I need to emphasise,
however — I think that other Members,
including the Chair of the Ad Hoc Committee,
mentioned this point — that those views persist
in spite of Minister Ford's reassurances that the
new lasting power of attorney forms will be kept
short and straightforward, despite the fact that
the costs of making a lasting power of attorney
have yet to determined, and despite the
substantial year-on-year increases in the
numbers of lasting powers of attorney being
made in England and Wales over recent years.
Moreover, we cannot ignore the potential for
confusion for the general public that will arise
from having two systems that cover the same
ground but in very different ways, not to
mention the operational difficulties of running
them alongside each other.

Mrs Dobson: I welcome the opportunity to
comment on the third group of amendments. I
start by expressing my disappointment that, for
the second day running, a petition of concern
that could not have any detrimental impact on
one community or the other has been tabled to
important Executive legislation. It would have
been much better for the House to consider
amendment No 116 in a genuine manner rather
than it effectively being vetoed by a single
party. Nevertheless, I and my party also
oppose the amendment. Committee members
received some stakeholder evidence on the
issue, and, although I am sympathetic to the
principle of giving 16- and 17-year-olds the
power to make a lasting power of attorney, I am
aware that the Department of Finance and
Personnel is currently reviewing that. Given the
sensitivity of the issue, my party would rather
wait until that review is complete. We will
therefore be opposing amendment No 116.

Mr Ross: I thank the Minister for giving way.
Perhaps I did not mention another issue around
that potential confusion. It is the case that the
vast majority of people who will be getting either
an EPA or an LPA will go to a solicitor in order
to do that. It is a solicitor's job to explain to
those individuals the options that they have.
Therefore, again, I am not sure that I have
bought the argument that it will cause
confusion, given that members of the public will
have explained to them the differences between
the two and the options that they have. I just do
not get where this confusion will come from.

Mr Hamilton: I thank all the Members who
have contributed to the debate. As I did with
groups 1 and 2, I will try to keep my closing
remarks very brief. I think that it is fair to say
that the amendments that I tabled in group 3
relating to oversight bodies are straightforward
and sensible, and Members appear from their
comments not to have any issues with them
today, which is encouraging. That allows me to
concentrate my closing remarks on the key
issues in the group, which relate to lasting

Mr Hamilton: I and other Members have used
the word "confusion", but that is possibly the
wrong word. It does present people with a
choice, and the Chair and I will be keen to offer
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people choice, particularly when purchasing
such products that offer people choice. I do
take on board his point that it is absolutely the
job of a solicitor to explain to people what they
should be going for. However, I hope that he
and, indeed, others accept that there is at least
a risk that, when presented with the choice,
given that one may be more expensive — even
though that has not been set yet, but let us take
the English example as something to go on —
individuals may have a propensity to go, "Yes,
I've heard the explanation of the choice, but the
price difference is so stark that I'm going to go
for the cheaper one". That may not be
appropriate in every case.

Amendment No 7 proposed:

I have put forward a possible compromise that
would allow EPAs to remain in place until the
Assembly decided otherwise. I am not sure
from listening to Members that that will find a
terrible lot of favour. I have never been a
politician not to understand and appreciate the
direction in which the wind is blowing, and I will
reflect on that as we move through the stages
of the Bill.

Amendment No 8 proposed:

In page 7, line 3, after "damage" insert "or
injury".— [Ms McCorley.]
Question, That the amendment be made, put
and negatived.
Clause 10 ordered to stand part of the Bill.
Clause 11 ordered to stand part of the Bill.
Clause 12 (Acts of restraint: condition that
must be met)

In page 8, line 18, leave out "a threat" and
insert
"an expressed intention to use force".— [Ms
McCorley.]
Question put, That the amendment be made.

The issue has been well aired in the debate and
through the deliberations of the Ad Hoc
Committee. That concludes my remarks on
group 3.

The Assembly divided:
Ayes 37; Noes 56.
AYES

Amendment No 5 agreed to.

Mr Attwood, Mr Boylan, Mr Dallat, Mr Diver, Mr
Durkan, Mr Eastwood, Ms Fearon, Mr
Flanagan, Ms Hanna, Mr Hazzard, Mrs D Kelly,
Mr Lynch, Mr McAleer, Mr F McCann, Ms J
McCann, Mr McCartney, Ms McCorley, Mr
McCrossan, Mr McElduff, Mr McGlone, Mr M
McGuinness, Mr McKay, Mrs McKevitt, Mr
McKinney, Ms Maeve McLaughlin, Mr
McMullan, Mr A Maginness, Mr Maskey, Mr
Milne, Mr Murphy, Ms Ní Chuilín, Mr Ó hOisín,
Mr O'Dowd, Mrs O'Neill, Mr Rogers, Ms Ruane,
Mr Sheehan.

Clause 7, as amended, ordered to stand part of
the Bill.
Clause 8 (Compliance with section 2)
Question put, That the clause stand part of the
Bill.
Question put a second time and agreed to.
Clause 8 ordered to stand part of the Bill.

Tellers for the Ayes: Mr Lynch and Mr Sheehan

Clause 9 (Protection from liability for acts in
best interests of person lacking capacity)

NOES

Amendment No 6 made:

Mr Agnew, Mr Allen, Mr Allister, Mr Anderson,
Mr Bell, Ms P Bradley, Mrs Cameron, Mr
Campbell, Mr Clarke, Mrs Cochrane, Mr
Cochrane-Watson, Mr Craig, Mr Cree, Mr
Dickson, Mrs Dobson, Mr Douglas, Mr Dunne,
Mr Easton, Dr Farry, Mr Ford, Mr Frew, Mr
Gardiner, Mr Girvan, Mr Givan, Mr Hamilton, Mr
Irwin, Mr G Kelly, Mr Kennedy, Ms Lo, Mr Lunn,
Mr Lyons, Mr Lyttle, Mr McCallister, Mr
McCarthy, Mr McCausland, Mr B McCrea, Mr I
McCrea, Mr McGimpsey, Mr D McIlveen, Miss
M McIlveen, Mr McQuillan, Mr Middleton, Lord

In page 6, line 33, after "(independent" insert
"mental capacity".— [Mr Hamilton (The Minister
of Health, Social Services and Public Safety).]
Clause 9, as amended, ordered to stand part of
the Bill.
Clause 10 (General limitations on section 9)
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Morrow, Mr Moutray, Mr Nesbitt, Mr Ó Muilleoir,
Mrs Overend, Mr Patterson, Mrs Pengelly, Mr
Poots, Mr G Robinson, Mr Ross, Mr Storey, Ms
Sugden, Mr Swann, Mr Weir.

Amendment No 13 made:
In page 11, line 24, leave out "for P".— [Mr
Hamilton (The Minister of Health, Social
Services and Public Safety).]

Tellers for the Noes: Mr McQuillan and Mr G
Robinson

Amendment No 14 made:

Question accordingly negatived.

In page 11, line 32, leave out from "consulted"
to end of line 33 and insert

Clause 12 ordered to stand part of the Bill.

"—

Clause 13 ordered to stand part of the Bill.

(a) examined P;

Clause 14 (Section 13: formal capacity
assessments and statements of incapacity)

(b) examined any health records relating to P
that have been produced under subsection
(2)(b) and appear to the practitioner to be
relevant (having taken reasonable steps to
require the production of relevant health
records); and

Mr Deputy Speaker (Mr Beggs): Amendment
No 9 has been debated, and is mutually
exclusive with amendment No 10.
Amendment No 9 made:

(c) consulted such person or persons as appear
to the practitioner to be principally concerned
with treating P (generally).".— [Mr Hamilton
(The Minister of Health, Social Services and
Public Safety).]

In page 9, line 22, leave out subsection (4) and
insert
"(4) In this section references to a "suitably
qualified” person are to a person of a
prescribed description.".— [Mr Hamilton (The
Minister of Health, Social Services and Public
Safety).]

Amendment No 15 made:
In page 11, line 41, leave out "for P".— [Mr
Hamilton (The Minister of Health, Social
Services and Public Safety).]

Mr Deputy Speaker (Mr Beggs): I will not call
amendment No 10 as it is mutually exclusive
with amendment No 9, which has been made.

Amendment No 16 made:

Clause 14, as amended, ordered to stand part
of the Bill.

In page 11, line 42, at end insert
"(5A) Where RQIA receives a relevant request
and proposes to ask a medical practitioner to
provide an opinion on whether it would be in P’s
best interests to have the treatment, it must
(when considering who to ask) have regard to
the desirability of asking a medical practitioner
who is independent of any medical practitioner
concerned with the provision to P of the
treatment.".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

Clause 15 ordered to stand part of the Bill.
Clause 16 (Second opinion needed for
certain treatment)
Amendment No 11 not moved.
Amendment No 12 made:
In page 10, line 10, leave out "for P".— [Mr
Hamilton (The Minister of Health, Social
Services and Public Safety).]

Amendment No 17 made:

Clause 16, as amended, ordered to stand part
of the Bill.

In page 12, line 1, leave out "subsection (5)"
and insert "this section".— [Mr Hamilton (The
Minister of Health, Social Services and Public
Safety).]

Clause 17 ordered to stand part of the Bill.
Clause 18, as amended, ordered to stand part
of the Bill.

Clause 18 (Second opinion: relevant
certificates)
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Clauses 19 and 20 ordered to stand part of the
Bill.

Question accordingly negatived.
Mr Deputy Speaker (Mr Beggs): I will not call
amendment Nos 20 or 21, as they are
consequential to amendment No 19, which was
not made.

Clause 21 (Section 19: the prevention of
serious harm condition)
Amendment No 18 made:

Clause 21, as amended, ordered to stand part
of the Bill.

In page 13, line 10, leave out "section 19" and
insert "sections 19 and 22".— [Mr Ross (The
Chairperson of the Ad Hoc Joint Committee on
the Mental Capacity Bill).]

Clause 22 (Resistance etc by P to provision
of certain treatment)

Amendment No 19 proposed:

Amendment No 22 made:

In page 13, line 14, leave out "physical".— [Ms
McCorley.]

In page 13, line 38, leave out from "(and" to
"act)" on line 39 and insert

Question put.

"; and (b) the prevention of serious harm
condition (as well as the conditions of section
9(1)(c) and (d), and any other conditions that
apply under this Part) is met".— [Mr Ross (The
Chairperson of the Ad Hoc Joint Committee on
the Mental Capacity Bill).]

The Assembly divided:
Ayes 39; Noes 53.
AYES

Mr Deputy Speaker (Mr Beggs): Amendment
Nos 23 to 25 are consequential amendments to
clause 22.

Mr Attwood, Mr Boylan, Mr Diver, Mr Durkan,
Mr Eastwood, Ms Fearon, Mr Flanagan, Ms
Hanna, Mr Hazzard, Mrs D Kelly, Mr G Kelly,
Mr Lunn, Mr Lynch, Mr McAleer, Mr F McCann,
Ms J McCann, Mr McCartney, Ms McCorley, Mr
McCrossan, Mr McElduff, Mr McGlone, Mr M
McGuinness, Mr McKay, Mrs McKevitt, Mr
McKinney, Ms Maeve McLaughlin, Mr
McMullan, Mr A Maginness, Mr Maskey, Mr
Milne, Mr Murphy, Ms Ní Chuilín, Mr Ó hOisín,
Mr Ó Muilleoir, Mr O'Dowd, Mrs O'Neill, Mr
Rogers, Ms Ruane, Mr Sheehan.

Amendment No 23 made:
In page 13, line 40, leave out "This section" and
insert "Subsection (2)(a)".— [Mr Ross (The
Chairperson of the Ad Hoc Joint Committee on
the Mental Capacity Bill).]
Amendment No 24 made:
In page 14, line 1, leave out "(2)" and insert
"(2)(a)".— [Mr Ross (The Chairperson of the Ad
Hoc Joint Committee on the Mental Capacity
Bill).]

Tellers for the Ayes: Mr Lynch and Mr Sheehan
NOES
Mr Agnew, Mr Allister, Mr Anderson, Mr Bell,
Ms P Bradley, Mrs Cameron, Mr Campbell, Mr
Clarke, Mrs Cochrane, Mr Cochrane-Watson,
Mr Craig, Mr Cree, Mr Dickson, Mrs Dobson, Mr
Douglas, Mr Dunne, Mr Easton, Dr Farry, Mr
Ford, Mr Frew, Mr Gardiner, Mr Girvan, Mr
Givan, Mr Hamilton, Mr Hilditch, Mr Humphrey,
Mr Irwin, Mr Kennedy, Ms Lo, Mr Lyons, Mr
Lyttle, Mr McCallister, Mr McCarthy, Mr
McCausland, Mr I McCrea, Mr McGimpsey, Mr
D McIlveen, Miss M McIlveen, Mr McQuillan, Mr
Middleton, Lord Morrow, Mr Moutray, Mr
Nesbitt, Mrs Overend, Mr Patterson, Mrs
Pengelly, Mr Poots, Mr G Robinson, Mr Ross,
Mr Storey, Ms Sugden, Mr Swann, Mr Weir.

Amendment No 25 made:
In page 14, line 3, at end insert
"(5) See section 21 for the prevention of serious
harm condition.".— [Mr Ross (The Chairperson
of the Ad Hoc Joint Committee on the Mental
Capacity Bill).]
Clause 22, as amended, ordered to stand part
of the Bill.
Clause 23 (Meaning of "subject to an
additional measure")

Tellers for the Noes: Mr McQuillan and Mr G
Robinson

Amendment No 26 made:
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description.".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

In page 14, line 14, at end insert
"; or

Mr Deputy Speaker (Mr Beggs): I will not call
amendment No 31 as it is mutually exclusive
with amendment No 30, which was made.

(d) the act is done at a time when a supervision
and assessment order (see Schedule 7A) is in
force in respect of the person.".— [Mr Hamilton
(The Minister of Health, Social Services and
Public Safety).]

Amendment No 32 made:
In page 18, line 18, leave out "which is likely to"
and insert "that would or might".— [Mr Hamilton
(The Minister of Health, Social Services and
Public Safety).]

Clause 23, as amended, ordered to stand part
of the Bill.
Clauses 24 to 27 ordered to stand part of the
Bill.

Clause 31, as amended, ordered to stand part
of the Bill.

Clause 28 (Requirements to attend for
certain treatment)

Clauses 32 to 34 ordered to stand part of the
Bill.

Amendment No 27 made:
Clause 35 (Independent advocate: need to
have in place and consult)

In page 16, line 22, leave out from "which" to
"to" on line 23 and insert "that would or
might".— [Mr Hamilton (The Minister of Health,
Social Services and Public Safety).]

Mr Deputy Speaker (Mr Beggs): Amendment
Nos 33 to 37 are consequential to clause 35.

Amendment No 28 made:

Amendment No 33 made:

In page 17, line 1, leave out subsection (6).—
[Mr Hamilton (The Minister of Health, Social
Services and Public Safety).]

In page 19, line 39, after "independent" insert
"mental capacity".— [Mr Hamilton (The Minister
of Health, Social Services and Public Safety).]

Clause 28, as amended, ordered to stand part
of the Bill.

Amendment No 34 made:

Clause 29 (Duty to revoke requirement
where criteria no longer met)

In page 19, line 41, after "independent" insert
"mental capacity".— [Mr Hamilton (The Minister
of Health, Social Services and Public Safety).]

Amendment No 29 not moved.

Amendment No 35 made:

Clause 29 ordered to stand part of the Bill.

In page 20, line 2, after "independent" insert
"mental capacity".— [Mr Hamilton (The Minister
of Health, Social Services and Public Safety).]

Clause 30 ordered to stand part of the Bill.

Amendment No 36 made:

Clause 31 (Meaning of "community
residence requirement")

In page 20, line 5, after "independent" insert
"mental capacity".— [Mr Hamilton (The Minister
of Health, Social Services and Public Safety).]

Mr Deputy Speaker (Mr Beggs): Amendment
No 30 is mutually exclusive with amendment No
31.

Amendment No 37 made:
Amendment No 30 made:
In page 18, line 16, leave out subsection (3)
and insert

In page 20, line 12, after "independent" insert
"mental capacity".— [Mr Hamilton (The Minister
of Health, Social Services and Public Safety).]

"(3) In subsection (2)(a) "healthcare
professional” means a person of a prescribed

Clause 35, as amended, ordered to stand part
of the Bill.
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Clause 36 (Section 35: relevant acts)

In page 23, line 41, leave out "likely to lack" and
insert "lacks, or probably lacks,".— [Mr
Hamilton (The Minister of Health, Social
Services and Public Safety).]

Amendment No 38 made:
In page 20, line 19, leave out from "which" to
"to" on line 20 and insert "that would or
might".— [Mr Hamilton (The Minister of Health,
Social Services and Public Safety).]

Clause 43, as amended, ordered to stand part
of the Bill.
Clauses 44 to 46 ordered to stand part of the
Bill.

Clause 36, as amended, ordered to stand part
of the Bill.

Clause 47 (Power of certain persons to refer
case to Tribunal)

Clauses 37 and 38 ordered to stand part of the
Bill.

Amendment No 46 not moved.
Clause 39 (Sections 37 and 38: extension
reports)

Clause 47 ordered to stand part of the Bill.

Amendment No 39 not moved.

Clause 48 (Duty of HSC trust to refer case to
Tribunal)

Mr Deputy Speaker (Mr Beggs): I will not call
amendment Nos 40 or 41 as they are
consequential to amendment No 39, which has
not been moved.

Amendment No 47 made:
In page 26, line 4, leave out subsections (1)
and (2) and insert

Amendment No 42 made:
"(1) Where—
In page 22, line 13, leave out "is likely to lack"
and insert "lacks (or probably lacks)".— [Mr
Hamilton (The Minister of Health, Social
Services and Public Safety).]

(a) on any date ("the extension date”), the
period of an authorisation under Schedule 1 is
extended under section 38 or Schedule 3,

Mr Deputy Speaker (Mr Beggs): I will not call
amendment No 43 as it is consequential to
amendment No 39, which has not been moved.

(b) the authorisation has been in force
throughout the relevant period (see subsection
(2)), and

Clause 39, as amended, ordered to stand part
of the Bill.

(c) the Tribunal has not considered the person’s
case at any time in that period,

Clauses 40 to 42 ordered to stand part of the
Bill.

the relevant trust must as soon as practicable
refer the person’s case to the Tribunal.

Clause 43 (Extension reports: further
provision)

(2) The "relevant period” is—
(a) if the person to whom the authorisation
relates ("the person”) is under 18, the period of
one year ending with the extension date;

Mr Deputy Speaker (Mr Beggs): Amendment
Nos 44 and 45 are technical amendments to
clause 43.

(b) otherwise, the period of two years ending
with the extension date.".— [Mr Hamilton (The
Minister of Health, Social Services and Public
Safety).]

Amendment No 44 made:
In page 23, line 32, after "independent" insert
"mental capacity".— [Mr Hamilton (The Minister
of Health, Social Services and Public Safety).]

Amendment Nos 48 and 49 not moved.

Amendment No 45 made:

Amendment No 50 made:
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In page 26, line 32, leave out "(1)(c)" and insert
"(2)".— [Mr Hamilton (The Minister of Health,
Social Services and Public Safety).]

(a) in relation to any time when the person was
under 16, has the same meaning as in Part 5 of
the Mental Health Order;

Clause 48, as amended, ordered to stand part
of the Bill.

(b) in relation to any time when the person is 16
or over, means the question whether the
authorisation is appropriate;

New Clause
"relevant authority”—
Amendment No 51 made:
(a) in relation to any time when the person was
under 16, means an authority under Part 2 of
the Mental Health Order for the detention of the
person;

After clause 48 insert
"References etc to Tribunal: persons
formerly detained under the Mental Health
Order

(b) in relation to any time when the person is 16
or over, means the authorisation;

48A.—(1) This section applies where—

"the relevant trust” has the same meaning as in
section 48.".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

(a) immediately before the day a person
reaches the age of 16 ("the relevant day”), the
person is liable to be detained under Part 2 of
the Mental Health Order; and

New clause ordered to stand part of the Bill.
Clause 49 (Duty of HSC trust to notify the
Attorney General)

(b) on that day, there is in force an authorisation
under Schedule 1 to this Act ("the
authorisation”) that authorises the detention of
the person in circumstances amounting to a
deprivation of liberty.

Amendment No 52 made:
In page 26, line 41, leave out "is likely to lack"
and insert "lacks (or probably lacks)".— [Mr
Hamilton (The Minister of Health, Social
Services and Public Safety).]

(2) If an application to the Tribunal by the
person, or a reference of the person’s case to
the Tribunal, was made under Part 5 of the
Mental Health Order before the relevant day but
has not been dealt with by that day, the matters
to be considered by the Tribunal include the
question whether the authorisation is
appropriate.

Clause 49, as amended, ordered to stand part
of the Bill.
Clause 50 (Powers of Tribunal in relation to
authorisation under Schedule 1)

(3) If—

Amendment No 53 made:
(a) on any date when the person is under 17,
the period of the authorisation is extended
(under section 37 or 38 or Schedule 3),

In page 27, line 27, leave out "it is more likely
than not" and insert

(b) a relevant authority has been in force
throughout the period of one year ending with
that date, and

"there is a good prospect of it being
established".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

(c) the Tribunal has not considered the person’s
case at any time in that period,

Amendment No 54 made:
In page 27, line 30, leave out from "it" to "not"
on line 31 and insert

the relevant trust must as soon as practicable
refer to the Tribunal the question whether the
authorisation is appropriate.

"there is a good prospect of it being
established".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

(4) In this section—
"the person’s case”—
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Clause 50, as amended, ordered to stand part
of the Bill.

In page 28, line 28, after "independent" insert
"mental capacity".— [Mr Hamilton (The Minister
of Health, Social Services and Public Safety).]

Clause 51 (Powers of Tribunal in relation to
authorisation under Schedule 2)

Mr Deputy Speaker (Mr Beggs): I will not call
amendment Nos 59 to 62 as they are
consequential to amendment No 57, which has
not been moved.

Amendment No 55 made:
In page 28, line 11, leave out from "prevention"
to "2)" on line 12 and insert

Clause 52, as amended, ordered to stand part
of the Bill.

"condition in paragraph 12 of Schedule 2".—
[Mr Hamilton (The Minister of Health, Social
Services and Public Safety).]

Clause 53 (Medical reports: involvement of
independent advocate)
Amendment No 63 not moved.

Clause 51, as amended, ordered to stand part
of the Bill.

Mr Deputy Speaker (Mr Beggs): Amendment
Nos 64 to 66 are consequential amendments to
clause 53. I therefore propose, by leave of the
Assembly, to group these amendments for the
Question.

5.00 pm
New Clause
Amendment No 56 made:

Amendment No 64 made:

After clause 51 insert

In page 28, line 40, after "independent" insert
"mental capacity".— [Mr Hamilton (The Minister
of Health, Social Services and Public Safety).]

"Sections 50 and 51: additional powers of
Tribunal

Amendment No 65 made:

51A.—(1) This section applies where, under
section 50 or 51, the Tribunal decides to do
anything other than revoke the authorisation.

In page 29, line 4, after "independent" insert
"mental capacity".— [Mr Hamilton (The Minister
of Health, Social Services and Public Safety).]

(2) The Tribunal may, with a view to facilitating
the ending at a future date of a measure still
authorised by the authorisation—

Amendment No 66 made:
In page 29, line 13, after "independent" insert
"mental capacity".— [Mr Hamilton (The Minister
of Health, Social Services and Public Safety).]

(a) recommend the taking of specified actions in
relation to P; and
(b) further consider P’s case in the event of any
recommendation not being complied with.

Clause 53, as amended, ordered to stand part
of the Bill.

(3) Where the Tribunal further considers P’s
case under subsection (2)(b), section 50 or (as
the case may be) section 51 applies.’— [Mr
Hamilton (The Minister of Health, Social
Services and Public Safety).]

Clause 54 (Sections 52 and 53: meaning of
“emergency”)
Amendment No 67 made:
In page 29, line 31, after "independent" insert
"mental capacity".— [Mr Hamilton (The Minister
of Health, Social Services and Public Safety).]

New clause ordered to stand part of the Bill.
Clause 52 (Medical reports: involvement of
nominated person)

Clause 54, as amended, ordered to stand part
of the Bill.

Amendment No 57 not moved.

Clauses 55 to 57 ordered to stand part of the
Bill.

Amendment No 58 made:
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Clause 58 (Part 2 not applicable where other
authority for act)

In page 32, line 6, leave out "other" and insert
"otherwise".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

Amendment No 68 made:
Amendment No 71 made:
In page 31, line 32, leave out "power" and insert
"a power (or duty)".— [Mr Hamilton (The
Minister of Health, Social Services and Public
Safety).]

In page 32, line 8, leave out "at the end of that
period, did not become liable to be" and insert

Clause 58, as amended, ordered to stand part
of the Bill.

"immediately after the end of that period, was
not".— [Mr Hamilton (The Minister of Health,
Social Services and Public Safety).]

New Clause

Amendment No 72 made:

Amendment No 69 made:

In page 32, line 32, leave out "liable to be".—
[Mr Hamilton (The Minister of Health, Social
Services and Public Safety).]

After clause 58 insert
"Power to make further provision

Clause 59, as amended, ordered to stand part
of the Bill.

58A.—(1) The Department may by regulations
make provision modifying any provision of this
Part in relation to cases where—

Clauses 60 to 62 ordered to stand part of the
Bill.

(a) an act is proposed to be done in respect of a
person after that person has reached the age of
16, but

Clause 63 (Section 62: definitions etc)

(b) at the time the act is proposed, the person is
under 16.

In page 35, line 4, after "independent" insert
"mental capacity".— [Mr Hamilton (The Minister
of Health, Social Services and Public Safety).]

Amendment No 73 made:

(2) The Department may by regulations make
provision enabling prescribed relevant
documents that are found to be incorrect or
defective within a prescribed period from being
made—

Clause 63, as amended, ordered to stand part
of the Bill.
Clause 64 ordered to stand part of the Bill.

(a) to be rectified within a prescribed period,
and

Clause 65 (References to treatment “likely”
to be treatment with serious consequences)

(b) to have effect as if originally made as
rectified.

Mr Deputy Speaker (Mr Beggs): The
Minister's opposition to clause 65 has already
been debated.

(3) In subsection (2) "relevant document”
means an authorisation, or other document,
made for the purposes of this Part.".— [Mr
Hamilton (The Minister of Health, Social
Services and Public Safety).]

Clause 65 disagreed to.
Clause 66 (Interpretation of Part 2: general)
Amendment No 74 made:

New clause ordered to stand part of the Bill.

In page 36, line 27, after "20." insert

Clause 59 (Disregard of certain detention)

"treatment that 'might be' treatment with serious
consequences: references to such treatment
are to treatment where the risk of the treatment
turning out to be treatment with serious
consequences is more than negligible.".— [Mr

Amendment No 70 made:
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Hamilton (The Minister of Health, Social
Services and Public Safety).]

Clause 73 ordered to stand part of the Bill.
Clauses 74 to 76 ordered to stand part of the
Bill.

Clause 66, as amended, ordered to stand part
of the Bill.

Clause 77 (Formalities for documents under
Part 3)

Clauses 67 to 72 ordered to stand part of the
Bill.

Amendment No 76 made:
Clause 73 (Section 71: persons to be
disregarded)

In page 41, line 37, after "X" insert "(including
sensitive personal information)".— [Mr Hamilton
(The Minister of Health, Social Services and
Public Safety).]

Amendment No 75 proposed: In page 39, line
37, leave out paragraph (b).— [Ms McCorley.]
Question put, That amendment No 75 be made.

Clause 77, as amended, ordered to stand part
of the Bill.

The Assembly divided:
Ayes 38; Noes 52.

Clause 78 (Application to Tribunal for
appointment of nominated person)

AYES

Amendment No 77 made:

Mr Attwood, Mr Boylan, Mr Diver, Mr Durkan,
Mr Eastwood, Ms Fearon, Mr Flanagan, Ms
Hanna, Mr Hazzard, Mrs D Kelly, Mr G Kelly,
Mr Lynch, Mr McAleer, Mr F McCann, Ms J
McCann, Mr McCartney, Ms McCorley, Mr
McCrossan, Mr McElduff, Mr McGlone, Mr M
McGuinness, Mr McKay, Mrs McKevitt, Mr
McKinney, Ms Maeve McLaughlin, Mr
McMullan, Mr A Maginness, Mr Maskey, Mr
Milne, Mr Murphy, Ms Ní Chuilín, Mr Ó hOisín,
Mr Ó Muilleoir, Mr O'Dowd, Mrs O'Neill, Mr
Rogers, Ms Ruane, Mr Sheehan.

In page 42, line 27, after second "attorney"
insert

Tellers for the Ayes: Mr G Kelly and Mr
McCartney

"(6) In this section "appropriate healthcare
professional” means a person of a prescribed
description.".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

", or an enduring power of attorney,".— [Mr
Hamilton (The Minister of Health, Social
Services and Public Safety).]
Amendment No 78 made:
In page 42, line 31, leave out subsection (6)
and insert

NOES
Mr Agnew, Mr Allister, Mr Anderson, Mr Bell,
Ms P Bradley, Mrs Cameron, Mr Campbell, Mr
Clarke, Mrs Cochrane, Mr Cochrane-Watson,
Mr Craig, Mr Cree, Mr Dickson, Mrs Dobson, Mr
Douglas, Mr Dunne, Mr Easton, Dr Farry, Mr
Ford, Mr Frew, Mr Girvan, Mr Givan, Mr
Hamilton, Mr Hilditch, Mr Humphrey, Mr Irwin,
Mr Kennedy, Ms Lo, Mr Lunn, Mr Lyons, Mr
Lyttle, Mr McCallister, Mr McCarthy, Mr
McCausland, Mr I McCrea, Mr McGimpsey, Mr
D McIlveen, Miss M McIlveen, Mr McQuillan, Mr
Middleton, Lord Morrow, Mr Moutray, Mr
Nesbitt, Mrs Overend, Mr Patterson, Mrs
Pengelly, Mr G Robinson, Mr Ross, Mr Storey,
Ms Sugden, Mr Swann, Mr Weir.

Clause 78, as amended, ordered to stand part
of the Bill.
Clauses 79 to 83 ordered to stand part of the
Bill.
Clause 84 (Independent advocates)
Mr Deputy Speaker (Mr Beggs): Amendment
Nos 79 to 81 are consequential amendments to
clause 84.
Amendment No 79 made:
In page 45, line 6, after "independent" insert
"mental capacity".— [Mr Hamilton (The Minister
of Health, Social Services and Public Safety).]

Tellers for the Noes: Mr McQuillan and Mr G
Robinson
Question accordingly negatived.
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Amendment No 80 made:

In page 46, line 17, after "independent" insert
"mental capacity".— [Mr Hamilton (The Minister
of Health, Social Services and Public Safety).]

In page 45, line 8, after "independent" insert
"mental capacity".— [Mr Hamilton (The Minister
of Health, Social Services and Public Safety).]

Clause 85, as amended, ordered to stand part
of the Bill.

Amendment No 81 made:
Clause 86 (Request for independent
advocate to be instructed)

In page 45, line 15, after "independent" insert
"mental capacity".— [Mr Hamilton (The Minister
of Health, Social Services and Public Safety).]

Mr Deputy Speaker (Mr Beggs): Amendment
Nos 88 to 90 are technical amendments to
clause 86.

Amendment No 82 made:

Amendment No 88 made:

In page 45, line 16, leave out from ", so" to
"practicable," on line 17.— [Mr Hamilton (The
Minister of Health, Social Services and Public
Safety).]

In page 46, line 26, after "independent" insert
"mental capacity".— [Mr Hamilton (The Minister
of Health, Social Services and Public Safety).]

Amendment No 83 made:
Amendment No 89 made:
In page 45, line 19, leave out "'an independent’
and insert 'independent mental capacity’".— [Mr
Hamilton (The Minister of Health, Social
Services and Public Safety).]

In page 46, line 29, after "independent" insert
"mental capacity".— [Mr Hamilton (The Minister
of Health, Social Services and Public Safety).]

Clause 84, as amended, ordered to stand part
of the Bill.

Amendment No 90 made:
In page 46, line 37, leave out subsection (6)
and insert

Clause 85 (Functions of independent
advocates: provision of support, etc)

"(6) In this section "appropriate healthcare
professional” means a person of a prescribed
description.".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

Mr Deputy Speaker (Mr Beggs): Amendment
Nos 84 to 87 are consequential amendments to
clause 85.
Amendment No 84 made:

Clause 86, as amended, ordered to stand part
of the Bill.

In page 45, line 39, after "independent" insert
"mental capacity".— [Mr Hamilton (The Minister
of Health, Social Services and Public Safety).]

Clause 87 (Steps to be taken before
independent advocate may be requested)

Amendment No 85 made:

Mr Deputy Speaker (Mr Beggs): Amendment
Nos 91 to 93 are consequential amendments to
clause 87.

In page 45, line 41, after "independent" insert
"mental capacity".— [Mr Hamilton (The Minister
of Health, Social Services and Public Safety).]

Amendment No 91 made:

Amendment No 86 made:

In page 46, line 41, after "independent" insert
"mental capacity".— [Mr Hamilton (The Minister
of Health, Social Services and Public Safety).]

In page 46, line 13, after "independent" insert
"mental capacity".— [Mr Hamilton (The Minister
of Health, Social Services and Public Safety).]

Amendment No 92 made:

Amendment No 87 made:

Amendment No 93 made:
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In page 47, line 8, after "independent" insert
"mental capacity".— [Mr Hamilton (The Minister
of Health, Social Services and Public Safety).]

Clause 90 (Powers of independent
advocates)
Amendment No 100 made:

Amendment No 94 made:
In page 47, line 35, after "independent" insert
"mental capacity".— [Mr Hamilton (The Minister
of Health, Social Services and Public Safety).]

In page 47, line 8, after "P" insert "(including
sensitive personal information)".— [Mr Hamilton
(The Minister of Health, Social Services and
Public Safety).]

Amendment No 101 made:

Amendment No 95 made:

In page 47, line 38, after "independent" insert
"mental capacity".— [Mr Hamilton (The Minister
of Health, Social Services and Public Safety).]

In page 47, line 9, after "independent" insert
"mental capacity".— [Mr Hamilton (The Minister
of Health, Social Services and Public Safety).]

Amendment No 102 made:

5.30 pm

In page 47, line 40, after "independent" insert
"mental capacity".— [Mr Hamilton (The Minister
of Health, Social Services and Public Safety).]

Clause 87, as amended, ordered to stand part
of the Bill.

Amendment No 103 made:
Clause 88 (Right to declare that no
independent advocate to be instructed)

In page 48, line 1, after "independent" insert
"mental capacity".— [Mr Hamilton (The Minister
of Health, Social Services and Public Safety).]

Amendment No 96 made:

Amendment No 104 made:

In page 47, line 12, after "independent" insert
"mental capacity".— [Mr Hamilton (The Minister
of Health, Social Services and Public Safety).]

In page 48, line 5, after "independent" insert
"mental capacity".— [Mr Hamilton (The Minister
of Health, Social Services and Public Safety).]

Amendment No 97 made:

Clause 90, as amended, ordered to stand part
of the Bill.

In page 47, line 19, after "independent" insert
"mental capacity".— [Mr Hamilton (The Minister
of Health, Social Services and Public Safety).]

Clause 91 (Right of person to discontinue
involvement of independent advocate)

Clause 88, as amended, ordered to stand part
of the Bill.

Amendment No 105 made:
Clause 89 (Instruction of independent
advocate)

In page 48, line 9, after "independent" insert
"mental capacity".— [Mr Hamilton (The Minister
of Health, Social Services and Public Safety).]

Amendment No 98 made:

Amendment No 106 made:

In page 47, line 27, after "independent" insert
"mental capacity".— [Mr Hamilton (The Minister
of Health, Social Services and Public Safety).]

In page 48, line 12, after "independent" insert
"mental capacity".— [Mr Hamilton (The Minister
of Health, Social Services and Public Safety).]

Amendment No 99 made:

Amendment No 107 made:

In page 47, line 32, after "independent" insert
"mental capacity".— [Mr Hamilton (The Minister
of Health, Social Services and Public Safety).]

In page 48, line 13, after "independent" insert
"mental capacity".— [Mr Hamilton (The Minister
of Health, Social Services and Public Safety).]

Clause 89, as amended, ordered to stand part
of the Bill.

62

Tuesday 16 February 2016

Clause 91, as amended, ordered to stand part
of the Bill.

In page 49, line 19, after "independent" insert
"mental capacity".— [Mr Hamilton (The Minister
of Health, Social Services and Public Safety).]

Clause 92 (Continuing duty of trust in
relation to independent advocate)

Amendment No 115 made:

Amendment No 108 made:

In page 49, line 21, after "independent" insert
"mental capacity".— [Mr Hamilton (The Minister
of Health, Social Services and Public Safety).]

In page 48, line 22, after "independent" insert
"mental capacity".— [Mr Hamilton (The Minister
of Health, Social Services and Public Safety).]

Clause 94, as amended, ordered to stand part
of the Bill.

Amendment No 109 made:
Clause 95 (Lasting powers of attorney)
In page 48, line 23, after "independent" insert
"mental capacity".— [Mr Hamilton (The Minister
of Health, Social Services and Public Safety).]

Amendment No 116 not moved.
Clause 95 ordered to stand part of the Bill.

Amendment No 110 made:
Clauses 96 and 97 ordered to stand part of the
Bill.

In page 48, line 27, after "independent" insert
"mental capacity".— [Mr Hamilton (The Minister
of Health, Social Services and Public Safety).]

Clause 98 (Scope of lasting powers of
attorney: gifts)

Clause 92, as amended, ordered to stand part
of the Bill.

Amendment No 117 not moved.

Clause 93 ordered to stand part of the Bill.

Clause 98 ordered to stand part of the Bill.

Clause 94 (Power to adjust role of
independent advocate)

Clause 99 (Appointment of attorneys:
requirements as respects attorneys)

Mr Deputy Speaker (Mr Beggs): Amendment
Nos 111 to 115 have already been debated and
are consequential to clause 94. I therefore
propose, by leave of the Assembly, to group
these amendments for the Question.

Amendment No 118 proposed:
In page 53, line 14, at end insert
"(3) An individual convicted of fraud should be
the subject of a risk assessment for suitability
for post of Attorney.".— [Ms McCorley.]

Amendment No 111 made:
In page 49, line 10, after "independent" insert
"mental capacity".— [Mr Hamilton (The Minister
of Health, Social Services and Public Safety).]

(Mr Deputy Speaker [Mr Dallat] in the Chair)

Amendment No 112 made:

AYES

In page 49, line 14, after "independent" insert
"mental capacity".— [Mr Hamilton (The Minister
of Health, Social Services and Public Safety).]

Mr Attwood, Mr Boylan, Mr Diver, Mr Durkan,
Mr Eastwood, Ms Fearon, Mr Flanagan, Mr
Hazzard, Mrs D Kelly, Mr G Kelly, Mr Lynch, Mr
McAleer, Mr F McCann, Ms J McCann, Mr
McCartney, Ms McCorley, Mr McCrossan, Mr
McElduff, Mr McGlone, Mr M McGuinness, Mr
McKay, Mrs McKevitt, Mr McKinney, Ms Maeve
McLaughlin, Mr McMullan, Mr A Maginness, Mr
Maskey, Mr Milne, Mr Murphy, Ms Ní Chuilín,
Mr Ó hOisín, Mr Ó Muilleoir, Mr O'Dowd, Mrs
O'Neill, Mr Rogers, Ms Ruane, Mr Sheehan.

Ayes 37; Noes 51.

Amendment No 113 made:
In page 49, line 17, after "independent" insert
"mental capacity".— [Mr Hamilton (The Minister
of Health, Social Services and Public Safety).]
Amendment No 114 made:

Tellers for the Ayes: Mr Lynch and Mr McAleer
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NOES

In page 62, line 37, leave out paragraphs (a)
and (b) and insert"(a) in specified
circumstances or on the happening of specified
events;

Mr Agnew, Mr Allister, Mr Anderson, Mr Bell,
Ms P Bradley, Mrs Cameron, Mr Campbell, Mr
Clarke, Mrs Cochrane, Mr Cochrane-Watson,
Mr Craig, Mr Cree, Mr Dickson, Mrs Dobson, Mr
Douglas, Mr Dunne, Mr Easton, Dr Farry, Mr
Frew, Mr Girvan, Mr Givan, Mr Hamilton, Mr
Hilditch, Mr Humphrey, Mr Irwin, Mr Kennedy,
Ms Lo, Mr Lunn, Mr Lyons, Mr Lyttle, Mr
McCallister, Mr McCarthy, Mr McCausland, Mr I
McCrea, Mr McGimpsey, Mr D McIlveen, Miss
M McIlveen, Mr McQuillan, Mr Middleton, Lord
Morrow, Mr Moutray, Mr Nesbitt, Mrs Overend,
Mr Patterson, Mrs Pengelly, Mr G Robinson, Mr
Ross, Mr Storey, Ms Sugden, Mr Swann, Mr
Weir.

(b) for a specified period.".— [Mr Hamilton (The
Minister of Health, Social Services and Public
Safety).]
Amendment No 122 made:
In page 63, line 14, at end insert
"(10) In this section "specified” means specified
by the court.".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

Tellers for the Noes: Mr McQuillan and Mr G
Robinson

Clause 115, as amended, ordered to stand part
of the Bill.

Question accordingly negatived.

Clause 116 (Restrictions on deputies)

Clause 99 ordered to stand part of the Bill.

Amendment No 123 made:

Clauses 100 to 109 ordered to stand part of the
Bill.

In page 63, line 35, after "attorney" insert

Clause 110 (Enduring powers of attorney)

", or an enduring power of attorney,".— [Mr
Hamilton.]

Amendment No 119 not moved.

Clause 116, as amended, ordered to stand part
of the Bill.

Question, That the clause stand part of the Bill,
put and negatived.

Clauses 117 to 120 ordered to stand part of the
Bill.

Clause 110 disagreed to.
Clause 121 (Applications to the court)

Clauses 111 to 112 ordered to stand part of the
Bill.

Amendment No 124 made:

Clause 113 (Section 112 powers: care,
treatment and personal welfare)

In page 66, line 11, leave out "permission" and
insert "leave".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

Amendment No 120 made:
Amendment No 125 made:
In page 61, line 34, at end insert"(1A) In this
section "specified” means specified by the
court.".— [Mr Hamilton (The Minister of Health,
Social Services and Public Safety).]

Clause 114 ordered to stand part of the Bill.

In page 66, line 16, leave out paragraphs (c)
and (d) and insert"(c) where the application
relates to a lasting power of attorney or
enduring power of attorney and the application
is made by the donor or any person who is an
attorney under the power;".— [Mr Hamilton
(The Minister of Health, Social Services and
Public Safety).]

Clause 115 (Appointment of deputies)

Amendment No 126 made:

Clause 113, as amended, ordered to stand part
of the Bill.

Amendment No 121 made:
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In page 66, line 26, leave out "permission" and
insert "leave".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

In page 68, line 20, leave out "permission" and
insert "leave".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

Amendment No 127 made:

Clause 122, as amended, ordered to stand part
of the Bill.

In page 66, line 28, leave out "permission" and
insert "leave".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

Clauses 123 and 124 ordered to stand part of
the Bill.

Clause 121, as amended, ordered to stand part
of the Bill.

Clause 125 (Further powers of the Public
Guardian)

New Clause

Amendment No 133 made:

Amendment No 128 made:

In page 70, line 20, after "trust" insert "or its
employees or agents;".— [Mr Hamilton (The
Minister of Health, Social Services and Public
Safety).]

After clause 121 insert
"Duty to notify Attorney General

Clause 125, as amended, ordered to stand part
of the Bill.

121A.—(1) A person who makes an application
to the court under this Part must notify the
Attorney General of that fact.

Clause 126 ordered to stand part of the Bill.

(2) The notification must be made in
accordance with rules of court.

Clause 127 (Notifications under section 126:
procedure and effect)

(3) The Attorney General may intervene in the
proceedings on the application in such way as
the Attorney General considers appropriate.".—
[Mr Hamilton (The Minister of Health, Social
Services and Public Safety).]

Amendment No 134 made:

New clause ordered to stand part of the Bill.

Amendment No 135 made:

Clause 122 (Rules of court)

In page 71, line 19, leave out second
"permission" and insert "leave".— [Mr Hamilton
(The Minister of Health, Social Services and
Public Safety).]

In page 71, line 19, leave out first "permission"
and insert "leave".— [Mr Hamilton (The Minister
of Health, Social Services and Public Safety).]

Amendment No 129 made:
In page 68, line 11, leave out "permission" and
insert "leave".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

Amendment No 136 made:

Amendment No 130 made:

In page 71, line 22, leave out "institution" and
insert "bringing".— [Mr Hamilton (The Minister
of Health, Social Services and Public Safety).]

In page 68, line 12, leave out "permission" and
insert "leave".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

Clause 127, as amended, ordered to stand part
of the Bill.

Amendment No 131 made:

Clause 128 (Court Visitors)

In page 68, line 13, leave out "permission" and
insert "leave".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

Amendment No 137 not moved.

Amendment No 132 made:

Clauses 129 and 130 ordered to stand part of
the Bill.

Clause 128 ordered to stand part of the Bill.
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Amendment No 138 made:

Mr Hamilton: I beg to move amendment No
141: In page 76, line 39, after first "serious"
insert "physical or psychological"

In page 73, line 11, leave out from "and" to end
of line 12 and insert

The following amendments stood on the
Marshalled List:

"that are designated by regulations made for
the purposes of this subsection.".— [Mr
Hamilton (The Minister of Health, Social
Services and Public Safety).]

Amendment Nos 142, 147-151, 172-174,
182,187,188,191-193, 195, 203, 208, 215, 223224, 227-229, 233, 239-243, 245, 249, 251,
253-254, 257-260, 263, 265-267, 270-272, 275277, 279, 288, 292, 294-296, 298, 359, 390,
391 and 470.

Clause 131 (Section 130: supplementary)

Clause 131, as amended, ordered to stand part
of the Bill.

Mr Hamilton: Part 9 contains powers for the
police to remove a person from a public place
to a place of safety. That power can be
exercised by the Police Service of Northern
Ireland in circumstances where failure to
remove the person from a public place poses a
risk of serious harm to the person or serious
physical harm to others. It is a protective
power, but the provisions also recognise a key
feature of the recommendations of the Bamford
review: the importance of a person's autonomy
to make decisions where he or she is able to do
so. Therefore, the power cannot be exercised if
the person is able to make a decision about
whether or not they are removed to a place of
safety.

Clause 132 ordered to stand part of the Bill.
Clause 133 (Requirement to consult
nominated person, carer etc)
Amendment No 139 made:
In page 74, line 38, after second "attorney"
insert
", or an enduring power of attorney,".— [Mr
Hamilton (The Minister of Health, Social
Services and Public Safety).]
Clause 133, as amended, ordered to stand part
of the Bill.

At this point, I thank stakeholders for their input
in the development of Part 9, particularly the
Police Service of Northern Ireland, who have
given great assistance to the Department of
Justice in this respect. I also acknowledge the
support of the Ad Hoc Joint Committee and
commend the approach that it has taken to Part
9, which has been of particular interest to
members of that Committee.

Clause 134 (Section 133: exception for
urgent treatment)
Amendment No 140 not moved.
Clause 134 ordered to stand part of the Bill.

I consider that the amendments that I have
tabled today will further improve these
provisions and ensure that this important power
to take a person to a place of safety so that he
or she can obtain medical assistance acts to
protect some of the most vulnerable people in
our society. I now turn to the amendments,
many of which I intend to group together, with
your permission, Mr Deputy Speaker.

Clauses 135 and 136 ordered to stand part of
the Bill.
6.00 pm
Clause 137 (Power of police to remove
person from public place to place of safety)
Mr Deputy Speaker (Mr Dallat): We now come
to the fourth group of amendments for debate.
The amendments deal with criminal justice
aspects of the Bill, including supervision and
assessment orders, psychological harm,
detention in hospital and restraining orders. I
call the Minister to move amendment No 141
and to address the other amendments in the
group.

Amendment No 141 is intended to clarify what
is meant by "serious harm" to a person in
clause 137. The amendment makes it clear
that the purpose of the power for the Police
Service of Northern Ireland to remove a person
from a public place to a place of safety is to
prevent serious physical or psychological harm
to that person. The amendment was tabled as
a consequence of amendment Nos 187 and
188, which were tabled in response to the
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concerns of the Committee, whose thorough
scrutiny identified a potential gap in clause 166.
The Committee had expressed concern that,
although a public protection order could be
made on the basis of the risk of physical harm
posed by an offender to other persons, it would
not take account of the risk of psychological
harm that the person posed to others.
Therefore, amendment No 187 amends clause
166(2)(c) by including it as a criterion for the
making of a public protection order that the
court must be satisfied that dealing with the
offender in any way not involving detention
would create a risk of serious psychological as
well as serious physical harm to other persons.
Amendment No 188 amends clause 166(3)(d)
by adding a reference to physical or
psychological harm, reflecting the former
amendment and clarifying the meaning of harm
in that context. The amendments ensure that
this healthcare disposal is available in all the
circumstances in which it may be needed.

143 but does not affect its meaning. The final
departmental amendment to Part 9 that I will
speak to in this group is amendment No 172,
which amends clause 153(c) of the Bill. The
effect is to ensure that article 56(12)(a)(iii) of
the Police and Criminal Evidence (Northern
Ireland) Order 1989 does not apply if a person
who is detained in a place of safety is subject to
an intimate search. Article 56(12)(a)(iii) allows
a custody officer to seize and retain any item
found during an intimate search of a person, if
that person may use the item in question to
interfere with evidence. That is not a provision
that has relevance in a place of safety context,
and therefore the amendment disapplies it.
I turn to the amendments relating to Part 10,
which deals with criminal justice matters. Once
again, it is important to highlight that those
matters fall within the responsibility of Minister
Ford and the Department of Justice. I thank
him for the great deal of work that has been
undertaken to ensure that the Bill contains a
package of criminal justice measures that
adequately reflect the Bamford review
recommendations.

As a consequence of the proposed changes to
the criteria for a public protection order in
clause 166, in much the same manner as
amendment No 141, the Department of Justice
has chosen to clarify the meaning of "harm" in
Parts 9 and 10 through a series of
amendments. In respect of Part 9, I also
highlight amendment Nos 147, 148 and 150, all
of which propose similar changes to clauses
141, 142 and 143 in Part 9 in order to clarify
that the harm in question may be physical or
psychological. In addition, there are 19 further
amendments in the group to amend the
definition of harm for certain clauses in Part 10.

I will deal first with the remaining amendments
tabled in order to clarify what is meant by
"harm" in certain clauses in Part 10.
Amendment No 182, for example, amends
clause 163(1)(a)(ii), clarifying that, when it is
considering remanding a person to hospital for
medical treatment, a court must be satisfied
that failure to provide treatment would result in
serious physical or psychological harm to that
person. Amendment Nos 195, 251, 263, 279,
288 and 292 make similar amendments to
disposals and powers in Part 10, in order to
clarify that consideration must be given to the
risk that failure to provide treatment to a person
as an inpatient in a hospital would be more
likely than not to result in serious physical or
psychological harm to that person.

I will speak to the remaining "harm"
amendments shortly. First, however, I would
like to address the remaining amendments
tabled to Part 9 and the police place of safety
power. Amendment Nos 142, 149 and 151
have all been tabled in order to simplify the
drafting of the clauses for the benefit of the
reader. Amendment No 142 simplifies the
current drafting of clause 137(2)(b) but does not
change the effect of the provision, which is
designed to limit the circumstances in which the
power can be used. Removal of the person
from a public place by the Police Service must
still be proportionate to the likelihood and
seriousness of the harm caused, either to the
person or to others. Similarly, amendment No
149 amends clause 142(2)(b) by simplifying the
draft; however, that amendment does not
change the effect of the provision, which
requires the detention of a person in a place of
safety to be a proportionate response to the
likelihood and seriousness of the harm caused
to the person or other people. Amendment No
151 also simplifies the current drafting of clause

Amendment Nos 191 and 192 amend clause
167 by clarifying the meaning of "harm" in
clause 167(1) and (2)(c). Amendment Nos 193,
203, 208, 215, 227, 257, 270 and 275 all make
comparable changes to clauses in Part 10. The
remaining amendments relating to the definition
of "harm" in Parts 9 and 10 are amendment
Nos 359, 390 and 391. Amendment Nos 390
and 391 amend clause 292, which defines
particular terms for the purposes of the Bill.
Those amendments will change the definition of
"harm" in the clause to reflect the changes
made in Parts 9 and 10. All those amendments
are a consequence of the amendments to
clause 166 that I mentioned previously.
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I now turn to the remaining amendments in the
group that relate to Part 10. In the Bill, there is
a regulation-making power for the Department
of Justice to make provision for a community
disposal that would be available if a person
were unfit to be tried and had done the act with
which he or she had been charged. The
supervision and treatment order was provided
for in clause 205(8). It was never the intention
of the Department of Justice to make provision
for those orders in secondary legislation. That
was a pragmatic decision taken to allow for the
progress of the Bill. The Department of Justice
has therefore proposed a series of
amendments that would make provision for a
community disposal in the Bill. The Department
of Justice has also decided to rename the order
to call it a "supervision and assessment order",
and amendment Nos 243, 245, 294, 295 and
298 are all technical amendments to reflect that
change in terminology. Regarding the detail of
the scheme itself, amendment Nos 239 to 242
have the effect of providing for a new schedule
to the Bill that contains the detail of the
supervision and assessment order, as
renamed. Related to those amendments,
amendment No 470 inserts new schedule 7A
into the Bill. It provides the detail of how the
supervision and assessment order scheme will
operate. That includes how the orders will be
made and their effect, as well as the procedure
if an order is breached.

Justice to direct that a prisoner be returned
from hospital if he or she can no longer be
detained there. Amendment No 224, however,
inserts a new provision that does not require
the Department to exercise that duty if a new
intervening reason for a person to remain in
hospital arises, despite there no longer being
authority for the hospital direction to continue in
effect.
Amendment No 228 is a technical amendment
and has the effect of omitting "where A is
detained" in clause 196(3)(c), as the words are
superfluous.
Amendment No 229 is another technical
amendment and refines clause 196(4) to
196(6).
Amendment Nos 253, 254, 258, 259 and 260
relate to clause 213, on the Department of
Justice's power to transfer a civil prisoner or
immigration detainee to hospital for treatment.
Amendment Nos 265, 266, 267, 271, 272, 276
and 277 to clause 219, relating to the transfer of
other detainees within the criminal justice
system from prison to a healthcare setting for
treatment, make equivalent changes to that
clause.
Amendment No 233 amends clause 198(2) by
including reference to the powers to apply to
the Sentence Review Commissioners under the
Northern Ireland (Sentences Act) 1998. This
has the effect of ensuring that a prisoner who is
subject to that Act can apply to the Sentence
Review Commissioners to have his or her
sentence considered, regardless of whether
they are in hospital rather than in custody at the
time of the application.

Moving on, amendment No 249 will insert new
clause 207A, which amends article 7 of the
Protection from Harassment (Northern Ireland)
Order 1997, referred to henceforth as the 1997
Order. The Department of Justice has brought
forward this amendment to the Bill following
discussions with the Committee. The
Committee asked the Department of Justice to
consider whether restraining orders under
article 7 of the 1997 Order are available to the
court following a determination of unfitness to
plead. Legal advice confirmed that a
restraining order was not available following a
finding of unfitness and that carrying an
amendment to the 1997 Order in the Mental
Capacity Bill would be within its scope.
Therefore, amendment No 249 creates a new
clause 207A, which amends articles 7 and 7A
of the 1997 Order to address the lacuna
identified by the Committee. That concludes
the substantive policy amendments to Parts 9
and 10 of the Bill.

Finally, amendment No 296 inserts a new
clause 242A. This amendment makes
provision for an appeal against a hospital
direction that is made by the Magistrates' Court.
Parts 9 and 10 of the Bill, as amended, will
provide the criminal justice system with an
important framework to compassionately and
appropriately manage persons lacking capacity.
The power of the police to remove a person
from a public place to a place of safety is an
important one. When a person is in a
vulnerable state and in need of assistance, this
power allows him or her to be taken to a safe
place where medical expertise can be
accessed. It is a power that can save lives.
With this new approach in the Bill as
introduced, together with the amendments
moved today, it is fair to say that we can be
confident that we have created, or will create, a

I now turn to the remaining amendments, which
primarily concern criminal justice powers
relating to detention in hospital. Amendment
Nos 223, 224, 228 and 229 all amend clause
196 of the Bill. Amendment No 223 places a
duty rather than a power on the Department of

68

Tuesday 16 February 2016

scheme that promotes the well-being of people
at a time in their life when they most need help.
It ensures that we respect their autonomy to
make decisions about whether to be taken to a
place of safety, if they can make that decision.
The scheme is clearly in line with the principles
of the Bamford review, and I commend these
amendments to the Assembly.

Amendment No 141 is the first of many
amendments to clauses in Parts 9 and 10 that
are the result of Committee scrutiny into a very
specific but significant issue. On the criminal
justice provisions, public protection orders are
being introduced for people who are judged to
have been not culpable enough at the time of
committing the offence to be deserving of a
prison sentence, people who are unfit to plead
and people who are guilty by reason of insanity.
The idea behind public protection orders is that,
if those people pose a danger to the public,
they cannot be released, even though they are
not culpable for their actions. However, public
protection orders can be used only if the
detention conditions set out in clause 166 are
met. Specifically, clause 166(2)(c) requires that
there would be a risk of:

Furthermore, I believe that Part 10 of the Bill
will be significantly improved as a consequence
of the amendments tabled today. On behalf of
Minister Ford, I once again commend the Chair
and the Committee for their positive
engagement with this Part of the Bill.
Several of the amendments to Part 10 of the
Bill, specifically those in relation to the definition
of "serious harm" and the proposed new clause
207A, have been drafted following interaction
between the Department of Justice and the
Committee. In addition, I am of the view that
the new provisions in Part 10 and new schedule
7A relating to supervision and assessment
orders will provide the courts with an important
disposal to manage offenders suffering
disorders in a community setting. Therefore, on
behalf of Minister Ford, I commend these
amendments to the Assembly.

"serious physical harm to other persons",
if the offender was not detained.
The Royal College of Psychiatrists advised the
Committee that the criteria for making a public
protection order might not be met in cases
where the person had been found to have
committed a rape when the rape had not
resulted in "serious physical harm" to the victim.
The implication of that is that the person may
be given an absolute discharge. The Royal
College of Psychiatrists was of the view that the
exclusion of consideration of serious
psychological harm within the Bill is
indefensible in the 21st century. In its view, the
key question is whether the risk of harm was
serious and there was a risk of serious physical
or serious psychological harm.

I will conclude by speaking to amendment Nos
173 and 174, which have been tabled by the
Chair of the Committee. These amendments
relate to clause 154 of the Bill, which sets out
the annual records and statistics to be collected
by the Police Service of Northern Ireland
regarding persons detained at places of safety.
The proposed amendments would place
specific obligations on the Police Service of
Northern Ireland to record statistics on the use
of place-of-safety powers in relation to young
people and on the ultimate disposal of the
young person. Along with Minister Ford, I am
opposing those amendments on the grounds
that they are unnecessary, given that the PSNI
currently collects data relating to the age of
persons detained at a place of safety and it is
not anticipated that that will change once the
Bill is introduced. That being said, we
understand the motivation behind the
amendments and accept that, if it is the will of
the Assembly, they may be made.

When the Committee initially raised that with
the Department of Justice, its view was that
psychological harm is outwith compliance with
article 5 of the European Convention on Human
Rights. However, the Department agreed to go
back and look at the issue more closely and to
take further legal advice. After further
consideration, the Department came back to
the Committee to advise us that it was prepared
to make amendments to clause 166 that deal
with the detention conditions for a public
protection order so that reference to
"psychological harm" is inserted, provided it is
of a serious nature. In effect, that means that
the detention conditions for a public protection
order include the potential of the individual to
create a risk of serious physical or
psychological harm to other persons. Those
amendments are amendment Nos 187 and 188
and are supported by the Ad Hoc Committee.

I am very glad to say that that concludes my
opening remarks on this group of amendments.
6.15 pm
Mr Ross: Again, we as a Committee support
the amendments in this group tabled by the
Minister.

Amendments were also proposed by the
Department to clauses 167, 170, 178, 183 and
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190. They deal with various aspects of public
protection orders so that the potential of the
individual to create a risk of serious physical or
psychological harm to other persons must be
considered. Those amendments are in this
group and, again, are all supported by the Ad
Hoc Committee. Similarly, an amendment was
proposed by the Department to clause 230 to
provide an explanation of the "prevention of
serious harm condition" for the purposes of
clauses 228 and 229 so that the potential of the
individual to create a risk of serious physical or
psychological harm to other persons must be
considered.

currently available under article 7 of the
Protection from Harassment Order 1997 when
an individual has been found unfit to plead.
That is a similar provision to the one in England
and Wales highlighted by a recent decision of
the Court of Appeal, which held that a finding of
unfitness was neither a conviction nor an
acquittal, so no power was available to make a
restraining order under the Protection from
Harassment Act 1997. The Department,
therefore, proposed amendment No 249 to
insert new clause 207A, which would amend
articles 7 and 7A of the 1997 Order to allow the
courts to sentence an individual to a restraining
order where that individual has been found unfit
to plead. The Committee supports the
proposed amendment.

On a related issue, the Department proposed
amendments to clauses 282 and 293 in Part 15.
It proposed to amend clause 282, which deals
with the provision of special accommodation for
persons that require care or treatment in
conditions of special security for the protection
of other persons to allow for the detention of
individuals who may pose a risk of serious
physical or psychological harm. The
Department also proposed amendments to
clause 293 that provide a definition of "harm"
for the purposes of the Bill so that the potential
of the individual to create a risk of serious
psychological harm is included in the scope of
the definition. The Committee supports the
proposed amendments.

Ministerial amendment Nos 242 and 470 relate
to supervision and assessment orders. In June
2015, the Department advised the Committee
that it intended to amend clause 205, which
provides powers to deal with persons who are
found to be unfit to be tried or not guilty by
reason of insanity. In such cases, the court
must make one of a number of disposals as
provided by clause 205(2). One of the
disposals is a supervision and treatment order.
Clause 205(8) provides that the Department of
Justice may make regulations about
supervision and treatment orders. However,
the Department advised that its intention was to
remove that provision at Consideration Stage
and instead make provision for such orders in
the Bill, and it proposes do that through
amendment No 242. In November 2015, the
Department advised that it had decided to
rename supervision and treatment orders
"supervision and assessment orders" and,
therefore, any references in the Bill would be
amended to reflect that change. That change in
terminology is reflected in a range of
amendments before us today, such as
amendment No 243. The Committee also
supports those amendments.

Furthermore, the Department proposed a range
of additional amendments to Part 10 to clarify
what is meant by "harm" in various clauses and
whether it means physical or psychological
harm or both. That resulted in the Department
tabling amendments to clauses 163, 173, 196,
209, 213, 216, 219, 220 and 234. The
Committee supports those amendments as
well. On the same theme, the Department
proposed a range of amendments to Part 9,
which deals with the power of police to remove
a person to a place of safety. Those
amendments clarify that the potential of the
individual to create a risk of serious "physical or
psychological harm" to themselves must be
considered.

The Department further advised that it had
drafted new schedule 7A, which sets out the
detail of the proposed scheme for supervision
and assessment orders. That is before us
today as amendment No 470. On 30
November, the Department provided oral
evidence to the Committee on its proposals for
the renamed supervision and assessment
orders, explaining that it had not been possible
to provide those clauses in the Bill as
introduced because of the timescales involved.
Whilst the Committee took the view that that
was not an ideal approach to legislation, it was
content in principle that clause 205(8) be
removed from the Bill and that supervision and
assessment orders be dealt with in the Bill.

The Committee supports those amendments.
Amendment No 249 is on a slightly different but
related issue from the raft of amendments that I
have just referred to. The Committee, as part
of our consideration of the criminal justice
provisions, asked whether restraining orders
were available for individuals found to be unfit
to plead. The Department initially advised us
that it was not sure of the law in that area and
agreed to examine the matter further. The
Department subsequently advised the
Committee that a restraining order was not
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However, the Committee agreed simply to note
the detail of proposed new schedule 7A, given
that it had not had the opportunity to seek
written or oral evidence from stakeholders.

wide enough to facilitate the collection of
specific information on age and disposal
outcomes, as well as other characteristics such
as gender. The Department was unwilling to
specify that particular statistics be collected,
stating that areas of interest may change over
time. That might well be the case, but, at this
time, the key concern is about the use of police
powers of safety in relation to young people and
not, for example, gender or ethnicity. The other
point is that specifying that statistics must be
collected on young people does not preclude
the collection of statistics on, for example,
gender.

I turn to Committee amendments Nos 173 and
174. Clause 154 is in Part 9, which deals with
the power of the police to remove people to a
place of safety. Under Part 9, the police can
remove a person of any age to a hospital or
police station in situations in which that person
is in need of immediate care or control and
where failure to remove them would create a
risk of serious harm to themselves or others.
Stakeholders, including the Children's Law
Centre and the Northern Ireland Commissioner
for Children and Young People, expressed
concern at the use of a police station as a place
of safety for a young person. They argued that
bringing a young person who is vulnerable and
frightened to a police station was not
appropriate because it sent out the message
that a criminal justice response was necessary
when no crime had been committed.

The Committee's view was that, whilst clause
154 might facilitate the collection of statistics, it
did not require it. We noted the Department’s
intention for data to be collected on the age of
people detained under police powers of safety.
However, that is very different from it being a
statutory requirement, and intentions can
change over time, depending on, for example,
available resources and competing priorities.
The Committee therefore tabled amendment
Nos 173 and 174, which would require that
statistics are collected on under-18s detained
under these powers and their ultimate disposal.
I ask the House to consider the amendments
tabled by the Committee.

The Committee was sympathetic to the
concerns but did not think that the Bill should
ban a police station from ever being used as a
place of safety for a young person, particularly if
they were at risk of harming themselves or
others and the emergency department at that
time was particularly busy. Our view was that
there needed to be flexibility for officers on the
ground in determining the most suitable place
of safety for an individual at a particular time.
However, we entirely agreed with stakeholders
that using a police station as a place of safety
for young people should be the exception rather
than the norm. We believe that an amendment
to clause 154 is the best way to monitor that
situation. Clause 154 as drafted requires that
the PSNI keep and publish annual records of
the number of persons detained in hospitals
and police stations. The Children's Law Centre
and the Commissioner for Children and Young
People suggested that the Bill place an
obligation on the police specifically to record
statistics on the use of place of safety powers in
relation to young people and on the ultimate
disposal of those young people. The Committee
was of the view that, if separate statistics were
not collected on young people, there would be a
risk that such statistics would not be easily
extrapolated from the data available and thus it
would be difficult for the Department and others
to monitor whether the police powers of safety
were being used appropriately in relation to
young people.

Mr Lynch: Go raibh maith agat, a LeasCheann
Comhairle. I will speak only briefly to group 4,
as the Chair has covered a considerable
amount.
Whilst most amendments in the group are
technical, a considerable number of the
Minister's amendments are welcome. As most
of the amendments came after Committee
Stage, members sought clarification from
officials in the Department on them.
The main point I want to deal with is the
Minister's inclusion of the points raised by the
Committee members and other key
stakeholders, including the use of the word
"psychological", which he has covered. In
Committee, concerns were raised regarding the
limited understanding that harm, as considered
in the Bill, relates just to physical harm. The
concerns filtered around some of the cases that
were highlighted. In particular, I draw attention
to a comment by a representative of the Royal
College of Psychiatrists, which was covered by
the Chair:
"the failure to identify serious psychological
harm by focusing only on serious physical
harm is indefensible in the 21st century."

The Committee asked the Department if it
would make an amendment to clause 154. Its
response was that the clause as drafted was
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Mr Deputy Speaker (Mr Dallat): As no specific
time has been allocated by the Business
Committee for a break, this would seem to be a
reasonable point at which to suspend the sitting
for a short time. I propose, by leave of the
House, to suspend the sitting until 7.00 pm.

It also covers the risk a person poses to
themselves. Although they may not be in
danger of physical harm, their psychological
well-being may well be at risk or be neglected.
The amendments also worthy of note relate to
the technical changes to clause 205 on
supervision and treatment orders. That is being
amended to reflect the need for assessment.
That clause provides for cases where
somebody has been found by a court to be unfit
for trial. If so, it stands to good reason that the
person concerned is in need of an assessment
of their capacity.

The sitting was suspended at 6.32 pm and
resumed at 7.05 pm.
Amendment No 141 made:
In page 76, line 39, after first "serious" insert
"physical or psychological".— [Mr Hamilton
(The Minister of Health, Social Services and
Public Safety).]

Mr Kennedy: I will not delay the House on such
an important evening. The majority of this group
of amendments are from the Minister, and they
largely form part of a tidying-up exercise.
Therefore, there is no great difficulty with them.

Amendment No 142 made:
In page 77, line 2, leave out sub-paragraphs (i)
and (ii) and insert

In terms of the criminal justice issues, including
supervision and assessment orders,
psychological harm, detention in a hospital and
restraining orders, in amendment No 141, as
others have said, the Minister is moving to
close a loophole. The amendment is the
template for a further 20 amendments in the
group that we are content to support. In those
amendments, there is the change of language
from "may" to "must", which we are content to
support.

"the likelihood and seriousness of the harm
concerned;".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]
Clause 137, as amended, ordered to stand part
of the Bill.
Clause 138 ordered to stand part of the Bill.
Clause 139 (Search of person on exercise of
power to remove)

6.30 pm
Amendment No 239 changes the word
"treatment" in "supervision and treatment order"
to "assessment". That is the template for a
further three amendments. The main change in
amendment No 470, brought forward by the
Minister, is the introduction of a new schedule
to deal with the supervision and assessment
orders. We are satisfied that this will help the
situation and we are content to support it. The
Committee amendments were all pretty much
unanimously agreed. In that spirit, we are
happy to continue our support for them.

Amendment No 143 made:

Mr Hamilton: Parts 9 and 10 of the Bill, as
amended, will provide the criminal justice
system with an important framework to
compassionately and appropriately manage
persons lacking capacity. On behalf of Minister
Ford and me — we are starting to sound like a
married couple — I commend the Committee
for its positive contribution and I thank Members
for their various contributions this evening.
There is a lot of support for the amendments in
this group. Again, I thank all Members for their
contributions to the debate and I commend the
amendments in this group to the House.

Clause 139, as amended, ordered to stand part
of the Bill.

In page 77, line 35, leave out "taken" and insert
"removed".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]
Amendment No 144 made:
In page 77, line 37, leave out "taken" and insert
"removed".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

Amendment No 145 not moved.
Clause 140 ordered to stand part of the Bill.
Clause 141 (Power to detain in police station
a person removed from a public place)
Amendment No 146 not moved.
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Amendment No 147 made:

Clause 144 ordered to stand part of the Bill.

In page 78, line 25, after "preventing" insert
"physical or psychological".— [Mr Hamilton
(The Minister of Health, Social Services and
Public Safety).]

Clause 145 (Duty to inform certain persons
where power of removal or transfer used)

Clause 141, as amended, ordered to stand part
of the Bill.

In page 80, line 12, leave out from "removes" to
end of line 14 and insert

Clause 142 (Sections 140 and 141: the
detention conditions)

"takes a person ("R”) to a place of safety under
section 137 or 143.".— [Mr Hamilton (The
Minister of Health, Social Services and Public
Safety).]

Amendment No 152 made:

Amendment No 148 made:

Amendment No 153 made:

In page 78, line 38, after first "serious" insert
"physical or psychological".— [Mr Hamilton
(The Minister of Health, Social Services and
Public Safety).]

In page 80, line 15, leave out "the person ("R”)"
and insert "R".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

Amendment No 149 made:
Amendment No 154 made:
In page 79, line 1, leave out sub-paragraphs (i)
and (ii) and insert

In page 80, line 18, leave out "(but this is
subject to subsection (4))".— [Mr Hamilton (The
Minister of Health, Social Services and Public
Safety).]

"the likelihood and seriousness of the harm
concerned;".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

Amendment No 155 made:
Clause 142, as amended, ordered to stand part
of the Bill.

In page 80, line 20, leave out "person within
subsection (3)" and insert "relevant person".—
[Mr Hamilton (The Minister of Health, Social
Services and Public Safety).]

Clause 143 (Transfer from one place of
safety to another)
Mr Deputy Speaker (Mr Dallat): Amendment
Nos 150 and 151 are consequential
amendments to clause 143.

Amendment No 156 made:
In page 80, line 22, leave out subsection (3).—
[Mr Hamilton (The Minister of Health, Social
Services and Public Safety).]

Amendment No 150 made:

Amendment No 157 made:

In page 79, line 27, after "serious" insert
"physical or psychological".— [Mr Hamilton
(The Minister of Health, Social Services and
Public Safety).]

In page 80, line 26, at beginning insert "But".—
[Mr Hamilton (The Minister of Health, Social
Services and Public Safety).]

Amendment No 151 made:
Amendment No 158 made:
In page 79, line 31, leave out sub-paragraphs
(i) and (ii) and insert

In page 80, line 28, leave out "but" and insert
"and".— [Mr Hamilton (The Minister of Health,
Social Services and Public Safety).]

"the likelihood and seriousness of the harm
concerned;".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

Amendment No 159 made:

Clause 143, as amended, ordered to stand part
of the Bill.

In page 80, line 29, leave out from "person" to
"(3)" on line 30 and insert "relevant person".—
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[Mr Hamilton (The Minister of Health, Social
Services and Public Safety).]

In page 81, line 10, leave out from "removed" to
"be)" on line 11.— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

Amendment No 160 made:
Amendment No 166 made:
In page 80, leave out lines 31 to 33 and insert
In page 81, line 11, after "section" insert "137
or".— [Mr Hamilton (The Minister of Health,
Social Services and Public Safety).]

"subsection (2) has effect as if the reference in
paragraph (b) to the appropriate person were to
a relevant person.".— [Mr Hamilton (The
Minister of Health, Social Services and Public
Safety).]

Amendment No 167 made:
In page 81, line 13, leave out from "removed" to
"be)" on line 14.— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

Amendment No 161 made:
In page 80, line 37, at end insert

Amendment No 168 made:
"'relevant person' means a person who is 16 or
over and is—

In page 81, line 18, leave out "removed" and
insert "taken".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

(a) named by R as someone to whom the
information should be given;

Amendment No 169 made:
(b) engaged in caring for R; or
(c) interested in R’s welfare;".— [Mr Hamilton
(The Minister of Health, Social Services and
Public Safety).]

In page 81, line 22, leave out "removed or
transferred" and insert "taken".— [Mr Hamilton
(The Minister of Health, Social Services and
Public Safety).]

Amendment No 162 made:

Amendment No 170 made:

In page 80, line 39, leave out subsections (6)
and (7).— [Mr Hamilton (The Minister of Health,
Social Services and Public Safety).]

In page 81, line 23, leave out "removed or
transferred" and insert "taken".— [Mr Hamilton
(The Minister of Health, Social Services and
Public Safety).]

Clause 145, as amended, ordered to stand part
of the Bill.

Amendment No 171 made:
In page 81, line 23, at end insert

Clause 146 (Section 145: meaning of “the
required information”)

"(3) Section 145 applies instead of Article 10 of
the Criminal Justice (Children) (Northern
Ireland) Order 1998 in any case where (but for
this subsection) both that section and that
Article would apply.

Amendment No 163 made:
In page 81, line 5, leave out subsection (1) and
insert

(4) Article 57 of PACE (right to have someone
informed when arrested and detained) does not
apply in relation to a person detained in a place
of safety under this Part.".— [Mr Hamilton (The
Minister of Health, Social Services and Public
Safety).]

"(1) This section supplements section 145.".—
[Mr Hamilton (The Minister of Health, Social
Services and Public Safety).]
Amendment No 164 made:
In page 81, line 9, leave out "That information
is" and insert "'The required information'
means".— [Mr Hamilton (The Minister of Health,
Social Services and Public Safety).]

Clause 146, as amended, ordered to stand part
of the Bill.
Clauses 147 to 152 ordered to stand part of the
Bill.

Amendment No 165 made:
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Clause 153 (Intimate searches)

Clause 157 ordered to stand part of the Bill.

Amendment No 172 made:

Clause 158 (Definitions for purposes of Part
9)

In page 83, line 39, after "(10A)" insert ",
(12)(a)(iii)".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

Amendment No 177 made:
In page 86, line 19, leave out "has the meaning
given by" and insert

Clause 153, as amended, ordered to stand part
of the Bill.

Amendment No 173 made:

", and references to enabling a person to make
a decision, are to be read in accordance
with".— [Mr Hamilton (The Minister of Health,
Social Services and Public Safety).]

In page 84, line 5, at end insert"(c) the number
of children detained under this Part in hospitals;

Clause 158, as amended, ordered to stand part
of the Bill.

(d) the number of children detained under this
Part in police stations;

Clauses 159 to 161 ordered to stand part of the
Bill.

(e) final disposals in respect of children
detained as mentioned in paragraphs (c) and
(d).".— [Mr Ross (The Chairperson of the Ad
Hoc Joint Committee on the Mental Capacity
Bill).]

Amendment Nos 178 and 179 not moved.

Amendment No 174 made:

Clause 162 ordered to stand part of the Bill.

In page 84, line 8, at end insert

Clause 163 (Section 160: the treatment
condition)

Clause 154 (Annual records)

Mr Deputy Speaker (Mr Dallat): I will not call
amendment No 180 as it is consequential to
amendment No 178 which has not been moved.

"(3) In this section "children” means persons
under 18.".— [Mr Ross (The Chairperson of the
Ad Hoc Joint Committee on the Mental
Capacity Bill).]

Amendment No 181 made:
In page 88, line 38, leave out "substantially
likely" and insert "more likely than not".— [Mr
Hamilton (The Minister of Health, Social
Services and Public Safety).]

Clause 154, as amended, ordered to stand part
of the Bill.

7.15 pm

Clause 155 (Principles applying for
purposes of Part 9)

Amendment No 182 made:
Amendment No 175 made:
In page 88, line 38, after first "serious" insert
"physical or psychological".— [Mr Hamilton
(The Minister of Health, Social Services and
Public Safety).]

In page 85, line 17, leave out from ", 2" to
"interests)" on line 18 and insert
"to 3 and 5 to 8 (principles, best interests
etc)".— [Mr Hamilton (The Minister of Health,
Social Services and Public Safety).]

Mr Deputy Speaker (Mr Dallat): I will not call
amendment Nos 183 to 185 as they are
consequential to amendment No 178, which
has not been moved.

Clause 155, as amended, ordered to stand part
of the Bill.
Amendment No 176 not moved.

Clause 163, as amended, ordered to stand part
of the Bill.

Clause 156 ordered to stand part of the Bill.

Clause 164 (Effect of remand to hospital)
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Amendment No 186 not moved.

Clauses 168 and 169 ordered to stand part of
the Bill.

Clause 164 ordered to stand part of the Bill.
Clause 170 (Power to direct the ending of
restrictions under a public protection order)

Clause 165 ordered to stand part of the Bill.

Amendment No 193 made:

Clause 166 (Section 165: the detention
conditions)
Amendment No 187 made:

In page 93, line 30, after "physical" insert "or
psychological".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

In page 91, line 39, after "physical" insert "or
psychological".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

Clause 170, as amended, ordered to stand part
of the Bill.

Amendment No 188 made:

Clauses 171 and 172 ordered to stand part of
the Bill.

In page 92, line 6, after "of" insert "physical or
psychological".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

Clause 173 (Conditions for giving hospital
direction)
Amendment No 194 made:

Mr Deputy Speaker (Mr Dallat): I will not call
amendment No 189 as it is consequential to
amendment No 178, which has not been
moved.

In page 95, line 24, leave out "substantially
likely" and insert "more likely than not".— [Mr
Hamilton (The Minister of Health, Social
Services and Public Safety).]

Amendment No 190 made:

Amendment No 195 made:

In page 92, line 21, leave out from "means" to
end of line 22 and insert

In page 95, line 24, after "serious" insert
"physical or psychological".— [Mr Hamilton
(The Minister of Health, Social Services and
Public Safety).]

"has the same meaning as in Part 8 of the
Justice Act (Northern Ireland) 2015 (see section
76(1)).".— [Mr Hamilton (The Minister of Health,
Social Services and Public Safety).]

Amendment No 196 not moved.
Clause 166, as amended, ordered to stand part
of the Bill.

Clause 173, as amended, ordered to stand part
of the Bill.

Clause 167 (Section 165: the restriction
condition)

Clause 174 ordered to stand part of the Bill.

Amendment No 191 made:

Clause 175 (Interim detention orders)

In page 92, line 28, after "physical" insert "or
psychological".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

Amendment No 197 not moved.

Amendment No 192 made:

Mr Deputy Speaker (Mr Dallat): I will not call
amendment Nos 198 and 199, as they are
consequential to amendment No 197, which
has not been moved.

Clause 175 ordered to stand part of the Bill.

In page 92, line 32, after "of" insert "physical or
psychological".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

Clause 176 ordered to stand part of the Bill.
Clause 167, as amended, ordered to stand part
of the Bill.

Clause 177 ordered to stand part of the Bill.
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Clause 178 (Discharge from detention by
responsible medical practitioner)

Clauses 186 to 189 ordered to stand part of the
Bill.

Amendment No 200 not moved.

Clause 190 (Power to recall person who has
been conditionally discharged)

Mr Deputy Speaker (Mr Dallat): I will not call
amendment Nos 201 and 202, as they are
consequential to amendment No 200, which
has not been moved.

Amendment No 215 made:
In page 104, line 23, after "physical" insert "or
psychological".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

Amendment No 203 made:

Clause 190, as amended, ordered to stand part
of the Bill.

In page 99, line 5, after "physical" insert "or
psychological".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

Clause 191 (Reports by responsible medical
practitioner)

Clause 178, as amended, ordered to stand part
of the Bill.

Amendment No 216 not moved.
Clauses 179 and 180 ordered to stand part of
the Bill.

Clause 191 ordered to stand part of the Bill.

Clause 181 (Sections 179 and 180: extension
reports)

Clause 192 ordered to stand part of the Bill.
Clause 193 (Permission for absence)

Amendment No 204 not moved.
Mr Deputy Speaker (Mr Dallat): I will not call
amendment Nos 205 to 207, as they are
consequential to amendment No 204.

Mr Deputy Speaker (Mr Dallat): I will not call
amendment Nos 217 to 221, as they are
consequential to amendment No 200, which
was not made.

Clause 181 ordered to stand part of the Bill.

Clause 193 ordered to stand part of the Bill.

Clause 182 ordered to stand part of the Bill.

Clause 194 ordered to stand part of the Bill.

Clause 183 (The criteria for continuation)

Clause 195 (Detention under a hospital
direction)

Amendment No 208 made:
Amendment No 222 made:
In page 100, line 41, after "physical" insert "or
psychological".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

In page 106, line 41, leave out "234" and insert
"235".— [Mr Hamilton (The Minister of Health,
Social Services and Public Safety).]

Clause 183, as amended, ordered to stand part
of the Bill.

Clause 195, as amended, ordered to stand part
of the Bill.

Mr Deputy Speaker (Mr Dallat): I will not call
amendment Nos 209 and 210, as they are
consequential to amendment No 204.

Clause 196 (Transfer to prison etc of person
detained in hospital under a hospital
direction)

Clause 184 ordered to stand part of the Bill.
Amendment No 223 made:
Mr Deputy Speaker (Mr Dallat): I will not call
amendment Nos 211 to 214, as they are
consequential to amendment No 204, which
has not been moved.

In page 107, line 7,leave out "may" and insert
"must".— [Mr Hamilton (The Minister of Health,
Social Services and Public Safety).]

Clause 185 ordered to stand part of the Bill.

Amendment No 224 made:
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(c) any reference to "prison” is to be read,
where A would (but for the hospital direction) be
detained in a place of any other description, as
a reference to a place of that other description;

In page 107, line 10, at end insert
"(2A) But subsection (2) does not apply if
(having received a relevant notification) the
Department of Justice directs that with effect
from a specified date —

(d) "the relevant provision” means —

(a) A is to be treated as if he or she had been
removed to the hospital under the relevant
provision from a prison specified in the direction
under this subsection; and

(i) section 16(2) of the Prison Act (Northern
Ireland) 1953; or
(ii) if A would (but for the hospital direction) be
detained in a juvenile justice centre, paragraph
3 of Schedule 2 to the Criminal Justice
(Children) (Northern Ireland) Order 1998;

(b) the hospital direction is to cease to have
effect.".— [Mr Hamilton (The Minister of Health,
Social Services and Public Safety).]

(e) "a suitable medical practitioner” means the
responsible medical practitioner or —

Mr Deputy Speaker (Mr Dallat): Amendment
Nos 225 to 229 are technical and consequential
amendments to clause 196.

(i) if the disorder was mental disorder, any
approved medical practitioner;

Amendment No 225 made:
(ii) otherwise, any medical practitioner who
appears to the Department of Justice to have
special experience in the diagnosis or treatment
of the disorder.".— [Mr Hamilton (The Minister
of Health, Social Services and Public Safety).]

In page 107, line 15, leave out "not substantially
likely" and insert "more likely than not".— [Mr
Hamilton (The Minister of Health, Social
Services and Public Safety).]
Amendment No 226 made:

Mr Deputy Speaker (Mr Dallat): I will not call
amendment Nos 230 to 232 as they are
mutually exclusive with amendment No 229,
which was made.

In page 107, line 16, after "(2)," insert "no".—
[Mr Hamilton (The Minister of Health, Social
Services and Public Safety).]

Clause 196, as amended, ordered to stand part
of the Bill.

Amendment No 227 made:

Clause 197 ordered to stand part of the Bill.

After first "serious" insert "physical or
psychological".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

Clause 198 (Duties and powers to release
from detention)

Amendment No 228 made:
Amendment No 233 made:
In page 107, line 20, leave out "where A is
detained".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

In page 108, line 10, at end insert"(e) any
power to apply to the Sentence Review
Commissioners;

Amendment No 229 made:

"(4) In this section —

(f) any power or duty of the Sentence Review
Commissioners or the Secretary of State under
the Northern Ireland (Sentences) Act 1998.".—
[Mr Hamilton (The Minister of Health, Social
Services and Public Safety).]

(a) "the disorder” means the disorder in respect
of which the hospital direction was given;

Clause 198, as amended, ordered to stand part
of the Bill.

(b) "the hospital” means the hospital where A is
detained;

Clause 199 (Reports by responsible medical
practitioner)

In page 107, line 21, leave out subsections (4)
to (6) and insert
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Mr Deputy Speaker (Mr Dallat): I will not call
amendment No 234, as it is consequential to
amendment No 200, which was not made.

In page 111, line 24, leave out "(5)" and insert
"(5A)".— [Mr Hamilton (The Minister of Health,
Social Services and Public Safety).]

Clause 199 ordered to stand part of the Bill.

Amendment No 242 made:

Clauses 200 and 201 ordered to stand part of
the Bill.

In page 111, line 31, leave out subsection (8).—
[Mr Hamilton (The Minister of Health, Social
Services and Public Safety).]

Clause 202 (Procedure where question of
fitness to be tried arises)

Clause 205, as amended, ordered to stand part
of the Bill.

Mr Deputy Speaker (Mr Dallat): I will not call
amendment Nos 235 and 236, as they are
consequential to amendment No 200, which
was not made.

Clause 206 (Remission for trial where
person no longer unfit to be tried)
Amendment No 243 made:

Clause 202 ordered to stand part of the Bill.
In page 111, line 38, leave out "treatment" and
insert "assessment".— [Mr Hamilton (The
Minister of Health, Social Services and Public
Safety).]

Clause 203 ordered to stand part of the Bill.
Clause 204 (Procedure in relation to finding
of insanity)

Mr Deputy Speaker (Mr Dallat): Members will
take their ease while we change the top Table.

Mr Deputy Speaker (Mr Dallat): I will not call
amendment Nos 237 and 238, as they are
consequential to amendment No 178, which
was not made.

(Mr Principal Deputy Speaker [Mr Newton] in
the Chair)

Clause 204 ordered to stand part of the Bill.

Mr Principal Deputy Speaker: I will not call
amendment No 244 as it is consequential to
amendment No 178, which has not been made.

7.30 pm

Amendment No 245 made:

Clause 205 (Powers to deal with person unfit
to be tried or not guilty by reason of
insanity)

In page 112, line 7, leave out "treatment" and
insert "assessment".— [Mr Hamilton (The
Minister of Health, Social Services and Public
Safety).]

Amendment No 239 made:
In page 111, line 12, leave out "treatment" and
insert "assessment".— [Mr Hamilton (The
Minister of Health, Social Services and Public
Safety).]

Mr Principal Deputy Speaker: I will not call
amendment Nos 246 to 248 as they are
consequential to amendment No 178, which
has not been made.

Amendment No 240 made:

Clause 206, as amended, ordered to stand part
of the Bill.

In page 111, line 21, at end insert
"(5A) The power to make an order under
subsection (2)(c) is subject to Schedule 7A,
which makes provision about such orders.".—
[Mr Hamilton (The Minister of Health, Social
Services and Public Safety).]

Clause 207 ordered to stand part of the Bill.

Amendment No 241 made:

After clause 207 insert

New Clause
Amendment No 249 made:

"Restraining orders
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Power to make restraining order following
finding of unfitness to plead etc

well as after) the coming into operation of this
section.

207A.—(1) In Article 7 of the Protection from
Harassment (Northern Ireland) Order 1997
(restraining orders on conviction) ("the 1997
Order”) —

(4) In Article 7(8)(b) of the 1997 Order (inserted
by subsection (1)) —
(a) the reference to a public protection order is
to be read, until the coming into operation of
section 165, as a reference to a hospital order
within the meaning of the Mental Health Order;
and

(a) in the heading at the end insert "etc”;
(b) for paragraph (7) substitute —

(b) the reference to section 207 is to be read,
until the coming into operation of that section,
as a reference to Article 44(4) of the Mental
Health Order."— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

"(7) A court—
(a) which deals with a person convicted of an
offence under this Article, or
(b) before which a person is acquitted of an
offence under this Article,

New clause ordered to stand part of the Bill.
Clause 208 ordered to stand part of the Bill.

may vary or discharge the order in question by
a further order.

Clause 209 (Conditions for transfer under
section 208)

(8) In paragraphs (1) and (7) references to a
person convicted of an offence include —

Amendment No 250 made:
(a) a person in respect of whom findings that
the person is unfit to be tried, and that the
person did the act or made the omission
charged against him or her in respect of the
offence, have been made; and

In page 113, line 26, leave out "substantially
likely" and insert "more likely than not".— [Mr
Hamilton (The Minister of Health, Social
Services and Public Safety).]
Amendment No 251 made:

(b) a person in respect of whom a public
protection order (as defined by section 165 of
the Mental Capacity Act (Northern Ireland)
2016) has been made in respect of the offence
by virtue of section 207 of that Act.

In page 113, line 26, after first "serious" insert
"physical or psychological".— [Mr Hamilton
(The Minister of Health, Social Services and
Public Safety).]

(9) Where an order under this Article is made in
respect of a person by virtue of paragraph
(7)(b) or (8), the person has the same right of
appeal against the order as if —

Clause 209, as amended, ordered to stand part
of the Bill.
Clauses 210 and 211 ordered to stand part of
the Bill.

(a) the person had been convicted of the
offence in question before the court that made
the order; and

Clause 212 (Detention in hospital on
removal under section 211)

(b) that court had made the order when dealing
with the person in respect of that offence.”.

Amendment No 252 made:

(2) In Article 7A(2) of the 1997 Order
(restraining orders on acquittal) after "7” insert
"(and paragraph (8) so far as applying for the
purposes of paragraph (7))”.

In page 114, line 31, leave out "234" and insert
"235".— [Mr Hamilton (The Minister of Health,
Social Services and Public Safety).]
Clause 212, as amended, ordered to stand part
of the Bill.

(3) The amendments made by subsections (1)
and (2) apply in relation to offences committed
(or alleged to have been committed) before (as

Clause 213 (Duration of direction under
section 211)
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Amendment No 253 made:

In page 115, line 21, at end insert

In page 115, line 3, leave out "may" and insert
"must".— [Mr Hamilton (The Minister of Health,
Social Services and Public Safety).]

"'the hospital' means the hospital where A is
detained;".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

Amendment No 254 made:

Amendment No 260 made:

In page 115, line 8, at end insert

In page 115, line 24, at end insert

"(3A) But subsection (3) does not apply if
(having received a relevant notification) the
Department of Justice directs that with effect
from a specified date —

"'the relevant provision' —
(a) in the case of a civil prisoner (as defined by
section 211), means section 16(2) of the Prison
Act (Northern Ireland) 1953;

(a) A is to be treated as if he or she had been
removed to the hospital under the relevant
provision from a place, specified in the direction
under this subsection, in which A might (but for
the hospital transfer direction) be detained; and

(b) in the case of an immigration detainee (as
defined by section 211) means —
(i) if the place specified in the direction under
subsection (3A) is a prison, section 16(2) of the
Prison Act (Northern Ireland) 1953;

(b) the hospital transfer direction is to cease to
have effect.".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

(ii) otherwise, removal centre rules (within the
meaning of Part 8 of the Immigration and
Asylum Act 1999);".— [Mr Hamilton (The
Minister of Health, Social Services and Public
Safety).]

Mr Principal Deputy Speaker: Amendment
Nos 255 to 260 have already been debated and
are technical amendments to clause 213. I
therefore propose, by leave of the Assembly, to
group the amendments for the Question.

Clause 213, as amended, ordered to stand part
of the Bill.

Amendment No 255 made:
Clause 214 ordered to stand part of the Bill.
In page 115, line 13,leave out "not substantially
likely" and insert "more likely than not".— [Mr
Hamilton (The Minister of Health, Social
Services and Public Safety).]

Clause 215 (Detention in hospital on
removal under section 214)
Amendment No 261 made:

Amendment No 256 made:

In page 116, line 8, leave out "234" and insert
"235".— [Mr Hamilton (The Minister of Health,
Social Services and Public Safety).]

In page 115, line 14, after "(3)," insert "no".—
[Mr Hamilton (The Minister of Health, Social
Services and Public Safety).]

Clause 215, as amended, ordered to stand part
of the Bill.

Amendment No 257 made:
In page 115, line 14,after first "serious" insert
"physical or psychological".— [Mr Hamilton
(The Minister of Health, Social Services and
Public Safety).]

Clause 216 (Duration of direction under
section 214)
Mr Principal Deputy Speaker: Amendment
Nos 262 and 263 have already been debated
and are technical amendments to clause 216. I
therefore propose, by leave of the Assembly, to
group the amendments for the Question.

Amendment No 258 made:
In page 115, line 18, leave out "where A is
detained".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

Amendment No 262 made:

Amendment No 259 made:
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"more likely than not that no".— [Mr Hamilton
(The Minister of Health, Social Services and
Public Safety).]

Mr Principal Deputy Speaker: Amendment
Nos 267 to 277 have already been debated and
are technical and consequential amendments to
clause 219. I therefore propose, by leave of the
Assembly, to group the amendments for the
Question.

Amendment No 263 made:

Amendment No 267 made:

In page 116, line 29, after first "serious" insert
"physical or psychological".— [Mr Hamilton
(The Minister of Health, Social Services and
Public Safety).]

In page 118, line 15, leave out "subsection (3)"
and insert "this section".— [Mr Hamilton (The
Minister of Health, Social Services and Public
Safety).]

Clause 216, as amended, ordered to stand part
of the Bill.

Amendment No 268 made:

In page 116, line 29, leave out "not substantially
likely that" and insert

In page 118, line 19, leave out "not substantially
likely" and insert "more likely than not".— [Mr
Hamilton (The Minister of Health, Social
Services and Public Safety).]

Clause 217 ordered to stand part of the Bill.
Clause 218 (Detention in hospital on
removal under section 217)

Amendment No 269 made:

Amendment No 264 made:
In page 118, line 20, after "(3)," insert "no".—
[Mr Hamilton (The Minister of Health, Social
Services and Public Safety).]

In page 117, line 36, leave out "234" and insert
"235".— [Mr Hamilton (The Minister of Health,
Social Services and Public Safety).]

Amendment No 270 made:

Clause 218, as amended, ordered to stand part
of the Bill.
Clause 219 (Duration of direction under
section 217)

In page 118, line 20, after first "serious" insert
"physical or psychological".— [Mr Hamilton
(The Minister of Health, Social Services and
Public Safety).]

Amendment No 265 made:

Amendment No 271 made:

In page 118, line 9, leave out "may" and insert
"must".— [Mr Hamilton (The Minister of Health,
Social Services and Public Safety).]

In page 118, line 24, leave out "where A is
detained".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

Amendment No 266 made:

Amendment No 272 made:

In page 118, line 14, at end insert

In page 118, line 25, after "(3)" insert "or
(3A)".— [Mr Hamilton (The Minister of Health,
Social Services and Public Safety).]

"(3A) But subsection (3) does not apply if
(having received a relevant notification) the
Department of Justice directs that with effect
from a specified date —

Amendment No 273 made:
In page 118, line 35, leave out "not substantially
likely" and insert "more likely than not".— [Mr
Hamilton (The Minister of Health, Social
Services and Public Safety).]

(a) A is to be treated as if he or she had been
removed to the hospital under the relevant
provision from a place, specified in the direction
under this subsection, in which A might (but for
the hospital transfer direction) be detained; and

Amendment No 274 made:
In page 118, line 36, after "(5)," insert "no".—
[Mr Hamilton (The Minister of Health, Social
Services and Public Safety).]

(b) the hospital transfer direction is to cease to
have effect.".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]
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Amendment No 275 made:

Clause 220, as amended, ordered to stand part
of the Bill.

In page 118, line 36, after first "serious" insert
"physical or psychological".— [Mr Hamilton
(The Minister of Health, Social Services and
Public Safety).]

Clause 221 (General provisions about
hospital transfer directions)
Amendment No 280 made:

Amendment No 276 made:
In page 120, line 27, leave out from second "is"
to "lack" on line 28 and insert "lacks (or
probably lacks)".— [Mr Hamilton (The Minister
of Health, Social Services and Public Safety).]

In page 118, line 40, leave out "where A is
detained".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]
Amendment No 277 made:

Clause 221, as amended, ordered to stand part
of the Bill.

In page 119, line 3, at end insert
Clause 222 (Right to apply to Tribunal)
"'the hospital” means the hospital where A is
detained;

Amendment No 281 made:

"the relevant provision” means—

In page 121, line 33, at end insert

(a) section 16(2) of the Prison Act (Northern
Ireland) 1953; or

"(3) This section is subject to sections 232 and
233 (applications to Tribunal following
conditional discharge of person subject to
public protection order with restrictions).".— [Mr
Hamilton (The Minister of Health, Social
Services and Public Safety).]

(b) if A would (but for the hospital transfer
direction) be detained in a juvenile justice
centre, paragraph 3 of Schedule 2 to the
Criminal Justice (Children) (Northern Ireland)
Order 1998;".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

Clause 222, as amended, ordered to stand part
of the Bill.

Clause 219, as amended, ordered to stand part
of the Bill.

Clauses 223 to 225 ordered to stand part of the
Bill.

Clause 220 (Conditions for transfer to
hospital under section 211, 214 or 217)

Clause 226 (Duty of HSC trust to refer case
to Tribunal)

Mr Principal Deputy Speaker: Amendment
Nos 278 and 279 have already been debated
and are technical amendments to clause 220. I
therefore propose, by leave of the Assembly, to
group the amendments for the Question.

Mr Principal Deputy Speaker: Amendment
Nos 282 to 285 have already been debated and
are technical amendments to clause 226. I
therefore propose, by leave of the Assembly, to
group the amendments for the Question.

Amendment No 278 made:

Amendment No 282 made:

In page 119, line 32, leave out "substantially
likely" and insert "more likely than not".— [Mr
Hamilton (The Minister of Health, Social
Services and Public Safety).]

In page 122, line 38, leave out subsections (1)
and (2) and insert

Amendment No 279 made:

(a) on a relevant date, a person is liable to be
detained under a public protection order or is
liable to be detained in a hospital under a
hospital direction or hospital transfer direction,

"(1) Where—

In page 119, line 32, after first "serious" insert
"physical or psychological".— [Mr Hamilton
(The Minister of Health, Social Services and
Public Safety).]

(b) the order or direction has been in force
throughout the relevant period, and
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(c) the Tribunal has not considered the person’s
case at any time in that period,

Clause 228, as amended, ordered to stand part
of the Bill.

the relevant trust must as soon as practicable
refer the person’s case to the Tribunal.

Clause 229 ordered to stand part of the Bill.
Clause 230 (Sections 228 and 229: the
prevention of serious harm condition)

(2) The "relevant period” is—
(a) if the person is under 18, the period of one
year ending with the relevant date;

Amendment No 288 made:
In page 125, line 12, after "physical" insert "or
psychological".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

(b) otherwise, the period of two years ending
with the relevant date.".— [Mr Hamilton (The
Minister of Health, Social Services and Public
Safety).]

Clause 230, as amended, ordered to stand part
of the Bill.

Amendment No 283 made:
New Clause
In page 123, line 9, leave out "179 or".— [Mr
Hamilton (The Minister of Health, Social
Services and Public Safety).]

Amendment No 289 made:
After clause 230 insert

Amendment No 284 made:

"Sections 228 and 229: additional powers of
Tribunal etc

In page 123, line 12, leave out sub-paragraph
(i).— [Mr Hamilton (The Minister of Health,
Social Services and Public Safety).]

230A.—(1) Where under section 228 or 229 the
Tribunal decides not to discharge a person, the
Tribunal may, with a view to facilitating the
discharge of the person at a future date—

Amendment No 285 made:
In page 123, line 28, leave out "(1)(b)" and
insert "(2)".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

(a) recommend the taking of specified actions in
relation to the person; and

Clause 226, as amended, ordered to stand part
of the Bill.

(b) further consider the person’s case in the
event of any recommendation not being
complied with.

Clause 227 (Duty to notify the Attorney
General)

(2) Where the Tribunal further considers a
person’s case under subsection (1)(b), section
228 or (as the case may be) section 229
applies.

Amendment No 286 made:
In page 123, line 38, leave out from second "is"
to "lack" on line 39 and insert "lacks (or
probably lacks)".— [Mr Hamilton (The Minister
of Health, Social Services and Public Safety).]

Clause 228 (Powers of Tribunal as to public
protection order without restrictions)

(3) A discharge of a person under this Chapter
does not prevent the person from being
detained in circumstances amounting to a
deprivation of liberty by virtue of Part 2 of this
Act (or, where the person is under 16, under
Part 2 of the Mental Health Order), if the criteria
that apply to such detention are met.".— [Mr
Hamilton (The Minister of Health, Social
Services and Public Safety).]

Amendment No 287 made:

New clause ordered to stand part of the Bill.

In page 124, line 16, leave out subsection (4).—
[Mr Hamilton (The Minister of Health, Social
Services and Public Safety).]

Clause 231 ordered to stand part of the Bill.

Clause 227, as amended, ordered to stand part
of the Bill.

Clause 232 (Applications and references to
Tribunal where person recalled)
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Amendment No 290 made:

(a) recommend the taking of specified actions in
relation to the person; and

In page 126, line 9, at end insert
(b) further consider the person’s case in the
event of any recommendation not being
complied with.

"(5A) No application under section 222 may be
made in respect of the order.".— [Mr Hamilton
(The Minister of Health, Social Services and
Public Safety).]

(3) Where the Tribunal further considers the
person’s case under subsection (2)(b), section
234 applies.

Clause 232, as amended, ordered to stand part
of the Bill.

(4) In subsection (2) the reference to a
"transfer” of the person is to a transfer to any
place in which the person might (but for the
relevant direction) be detained.".— [Mr
Hamilton (The Minister of Health, Social
Services and Public Safety).]

Clause 233 ordered to stand part of the Bill.
Clause 234 (Powers of Tribunal as to
hospital directions and hospital transfer
directions)

New clause ordered to stand part of the Bill.

Mr Principal Deputy Speaker: Amendment
Nos 291 and 292 have already been debated
and are technical amendments to clause 234. I
therefore propose, by leave of the Assembly, to
group those amendments for the Question.

Clauses 235 to 240 ordered to stand part of the
Bill.
Clause 241 (Appeals: general)

Amendment No 291 made:
Amendment No 294 made:
In page 127, line 16, leave out "substantially
likely" and insert "more likely than not".— [Mr
Hamilton (The Minister of Health, Social
Services and Public Safety).]

In page 130, line 31, leave out "treatment" and
insert "assessment".— [Mr Hamilton (The
Minister of Health, Social Services and Public
Safety).]

Amendment No 292 made:
Clause 241, as amended, ordered to stand part
of the Bill.

In page 127, line 17, after first "serious" insert
"physical or psychological".— [Mr Hamilton
(The Minister of Health, Social Services and
Public Safety).]

Clause 242 (Appeals against orders made
on findings of unfitness to plead etc)

Clause 234, as amended, ordered to stand part
of the Bill.

Amendment No 295 made:
In page 131, line 3, leave out "treatment" and
insert "assessment".— [Mr Hamilton (The
Minister of Health, Social Services and Public
Safety).]

New Clause
Amendment No 293 made:

Clause 242, as amended, ordered to stand part
of the Bill.

After clause 234 insert
"Section 234: additional powers of Tribunal

New Clause
234A.—(1) This section applies where under
section 234 the Tribunal notifies the
Department of Justice that it is satisfied that the
prevention of serious harm condition is met in
respect of a person.

Amendment No 296 made:
After clause 242 insert
"Hospital directions: cases stated by
magistrates’ courts

(2) The Tribunal may, with a view to facilitating
a transfer of the person at a future date—
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242A.—(1) This section applies where a
magistrates’ court makes a hospital direction.

Amendment Nos 302-312, 314, 316-319, 321,
347, 354, 389, 481 and 489.

(2) For the purposes of Article 146 of the
Magistrates’ Courts (Northern Ireland) Order
1981 (cases stated by magistrates’ courts), the
hospital direction is a determination of the
proceedings in which the direction was
made.".— [Mr Hamilton (The Minister of Health,
Social Services and Public Safety).]

I never thought I would say that I was glad to
get to a debate for a bit of a break. Part 11 will
give you a far more deserved break than me,
Mr Principal Deputy Speaker.
Part 11 deals with powers to transfer patients
between jurisdictions within the United
Kingdom, along with a number of technical
amendments, of which amendment No 300 is
one. Part 11 has been amended to insert new
clauses concerning the transfer of patients
within the criminal justice system between
Northern Ireland, Scotland, England and Wales
for the purpose of receiving treatment.

New clause ordered to stand part of the Bill.
Clauses 243 to 246 ordered to stand part of the
Bill.
Clause 247 (Interpretation of Part 10:
general)

It is important to note that the transfer powers
available in the new clauses are equivalent to
and will replace powers currently available
under the Mental Health (Northern Ireland)
Order 1986. Patients in the criminal justice
system may require treatment in other
jurisdictions for several reasons. The foremost
reason is the absence of a high-security
treatment facility in Northern Ireland. In these
circumstances, where a patient is too violent or
dangerous to be treated in this jurisdiction, they
will be transferred for treatment to the State
Hospital at Carstairs in Scotland until their
condition improves to the point at which they
can be managed in a less secure environment
in Northern Ireland. In other circumstances, the
family or friends of patients may also request
that they be moved elsewhere, or a patient may
require specialist treatment for a rare condition
that is best provided in another jurisdiction. The
amendments proposed by the Department of
Justice to Part 11 are, therefore, vital to ensure
that all patients in the criminal justice system
can receive appropriate treatment in all
circumstances.

Amendment No 297 made:
In page 133, leave out line 24.— [Mr Hamilton
(The Minister of Health, Social Services and
Public Safety).]
Amendment No 298 made:
In page 133, leave out line 25 and insert
"'supervision and assessment order' has the
meaning given by paragraph 1(1) of Schedule
7A;".— [Mr Hamilton (The Minister of Health,
Social Services and Public Safety).]
Clause 247, as amended, ordered to stand part
of the Bill.
Clause 248 (Removal of detained persons
from Northern Ireland to England or Wales)
Amendment No 299 made:

There are also amendments included in the
group to the offences in Part 13. While some of
the amendments are technical in nature,
amendment Nos 312 and 316 are designed to
include persons subject to the criminal justice
provisions in Parts 9 and 10 within the scope of
the offences of ill treatment or neglect and
unlawful detention. The amendments will
ensure that persons in the criminal justice
system are afforded a similar level of protection
to everyone else.

In page 134, line 6, leave out from "by" to "be"
on line 7 and insert "is".— [Mr Hamilton (The
Minister of Health, Social Services and Public
Safety).]
Mr Principal Deputy Speaker: We now come
to the fifth and final group of amendments for
debate. These amendments deal with
offences, warrants and transfers between
jurisdictions.
Mr Hamilton: I beg to move amendment No
300:In page 134, line 22, leave out subsection
(5).

I now turn to amendment Nos 300 and 302.
The first two amendments in the group make
changes to clauses 248 and 249 that are
designed to improve the drafting of the clauses.
Amendment Nos 305 and 306 make similar
changes to clauses 250 and 251 in order to

The following amendments stood on the
Marshalled List:
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provide greater clarity as to their meaning.
Several additional technical amendments are
proposed to other clauses as a consequence of
the changes to Part 11, including amendment
Nos 354, 389, 481 and 489.

Amendment Nos 314 and 317 will also amend
clauses 256 and 258 to ensure alignment with
the consent requirements for the equivalent
offence under article 121 of the Mental Health
(Northern Ireland) Order 1986 and minimise the
potential for vexatious prosecutions.
Amendment No 317 also clarifies that the
offence of unlawful detention does not interfere
with the common-law offence of false
imprisonment. Amendment Nos 318 and 319
will amend clauses 259 and 260 to address a
concern about the mens rea required for the
offences in those clauses. The amendments
provide that a person can be guilty of an
offence under the clause only if they know that
the person whom they are assisting is liable to
be detained under the Bill. Although clauses
259 and 260 have been substantially redrafted
as a result, no other change in effect is
intended.

Amendment Nos 303 and 304 will create new
clauses concerning the transfer of patients in
the criminal justice system between jurisdictions
for the purpose of receiving treatment.
Amendment No 303 will create new clause
249A, which provides the Department of Justice
with the power to transfer certain persons
detained under Part 10 to England and Wales
for treatment. Similarly, amendment No 304
will create new clause 249B, which provides the
Department of Justice with the power to transfer
certain persons detained under Part 10 to
Scotland for treatment. Furthermore,
amendment No 307 will create new clause
251A, which provides for how persons who
have been transferred from England and Wales
to Northern Ireland will be managed under Part
10. Amendment No 308 will create new clause
251B to provide for how persons who have
been transferred from Scotland to Northern
Ireland will be managed. The powers are akin
to those currently available under existing
legislation and will allow for greater flexibility
when managing the treatment of patients in the
criminal justice system.

8.00 pm
Amendment No 321 is proposed to ensure
alignment with the consent requirements for
offences by bodies corporate, as set out in
section 20 of the Interpretation Act (Northern
Ireland) 1954, and minimises the potential for
vexatious prosecutions. Finally, I turn to
amendment No 347, which allows an approved
social worker to accompany a constable, as
well as a medical practitioner, when entering
premises following the issue of a warrant under
clause 278. The amendment was requested by
the Committee and supported by a number of
stakeholders.

I intend to oppose clauses 252 and 253 and
instead insert by way of amendment Nos 309
and 310 new clauses 252A and 253A.
Amendment No 309 will create new clause
252A, replacing clause 252 with a new version
that takes account of the insertion of new
powers in relation to Part 10 transfers from
Northern Ireland. Amendment No 310 will
create new clause 253A, replacing clause 253
with a new version that takes account of the
insertion of new powers in relation to Part 10
transfers to Northern Ireland. Amendment No
311 will create new clause 253B, which has
been drafted to provide definitions of certain
terms for the purposes of Part 11. All the
amendments are technical in nature to ensure
consistency of drafting in Part 11.

Patients who are difficult to manage are present
in all psychiatric hospitals in Northern Ireland,
and every effort is made to look after those
patients locally. However, some patients may
require care in a high-security facility or access
to specialist treatment that is not currently
available in Northern Ireland. Therefore, I
believe that the amendments to Part 11 are
necessary in order to ensure that patients in the
criminal justice system always receive the
appropriate treatment. The amendments to the
offences in Part 13 strengthen the protections
that they provide to vulnerable individuals by
broadening their scope to include individuals
lacking capacity who are detained in the
criminal justice system. The additional
amendments tabled to the offences clauses and
warrant powers address concerns raised by the
Ad Hoc Committee and by stakeholders as well
as ensuring that the relevant clauses are
technically sound. I am confident that, as a
consequence of the proposed amendments, the
relevant clauses and Parts of the Bill will be
improved. I am, therefore, pleased to
commend the amendments to the House.

I now turn to the amendments relating to Part
13, which contains the offences specific to the
Bill. Amendment Nos 312 and 316, which will
amend clauses 256 and 258, are designed to
include persons subject to the criminal justice
provisions in Parts 9 and 10 within the scope of
the offences of ill treatment or neglect and
unlawful detention. The amendments will
provide an equal level of protection for all
individuals who lack capacity and who are
detained under or are subject to interventions in
the Bill.
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Mr Ross: I will endeavour to be incredibly brief
on this group. All the amendments tabled by
the Minister, which the Committee had sight of
before it did its clause-by-clause scrutiny, were
supported by the Committee. However, revised
amendments were sent to the Committee at a
later date, and we simply agreed to note them.
They were amendment Nos 303, 304, 307, 308
and 309. Amendment No 347, which is a
ministerial amendment, came about as a result
of an issue that was originally raised by the
Committee. The Southern Health and Social
Care Trust and the Northern Ireland approved
social worker training programme suggested an
amendment to clause 278 to permit an
approved social worker to accompany the
medical practitioner and constable when
entering premises by means of a warrant when
there was concern about a person's well-being.
The Department's response was that it could
see merit in the suggestion and proposed an
amendment that was supported by the
Committee. I have no further comment to make
on group 5. Hopefully, we will get through it
relatively quickly.

It may be difficult to have the decision revoked.
I hope that the new clauses in the Bill can help
address that potential difficulty.
Clause 256 will make it an offence to ill-treat or
wilfully neglect a person who lacks capacity.
The clause largely reflects section 44 of the
Mental Capacity Act 2005. In its report on the
2005 Act, the House of Lords noted that the
number of prosecutions brought under section
44 was low. Stakeholders have considered that
that may be a consequence of the requirement
to prove that a person who has been neglected
or ill-treated lacks capacity. In particular, the
decision-specific and time-specific nature of the
capacity assessment in the 2005 Act was
considered to present a difficulty. The Lords
asked the Government to carry out a review of
section 44, and we understand that that has not
yet commenced. Owing to the wording of
section 44, which is the same as our clause
256, a situation could arise in which two
patients are mistreated and neglected by the
same individual with the same intent but a
prosecution for ill-treatment and wilful neglect
can be brought only in respect of the treatment
of the person who lacked capacity. That was
brought up during evidence and seemed
extremely disconcerting. Nevertheless, I
welcome the relatively technical amendments to
clause 256 and support it as amended.

Mr McGlone: Go raibh maith agat, a PhríomhLeasCheann Comhairle. I welcome the
opportunity to contribute to the debate on the
group 5 amendments, and I do so as a member
of the Ad Hoc Committee. One of the first
things to consider in the group is the removal of
subsection (5) from clauses 248 and 249 and
the inclusion of new clauses 303, 304 and 305.
The SDLP is content with the Minister's new
clauses, as they represent a better realisation
of the Committee's intentions and those of
stakeholders.

Mr Hamilton: Patients who are difficult to
manage are present in all hospitals and
psychiatric hospitals in Northern Ireland. As I
said before, every effort is made to look after
those patients in Northern Ireland. However,
some patients require to be in a high-security
facility or to access treatment that we are
unable to provide in Northern Ireland. I
therefore believe that the amendments to Part
11 are very necessary to ensure that patients in
our criminal justice system in Northern Ireland
get the appropriate treatment.

We have heard through evidence that situations
can occasionally arise when people, both EU
and non-EU citizens, need to be moved
between countries, and, as we know, those
arrangements are managed by the Department
here in the North. However, as the Southern
Trust and the Western Trust have a
jurisdictional border with the Republic, and, as
movement occurs across the border, the Mental
Capacity Bill represents the opportune time to
agree procedures in statute for transfers of
persons who are either detained or deprived of
their liberty under the law in either jurisdiction.
Agreeing the roles and responsibilities of social
workers concerned etc is an important aspect of
that. Once an individual is transferred to
Britain, the responsibility for care and treatment
is devolved, and there appear to be few or no
routes to appeal or to revoke a decision should
the individual or family be unhappy with their
treatment.

Similarly, the amendments to the offences that
are in Part 13 strengthen protections that are
provided to vulnerable individuals by
broadening their scope to include individuals
lacking capacity who are detained in our
criminal justice system. The additional
amendments tabled to the offences, clauses
and warrant powers, I hope, address the
concerns raised by the Committee.
I thank the Committee again for its scrutiny of
the Bill and the stakeholders who raised issues
during the Committee's deliberations. I hope
that the amendments ensure that the relevant
clauses are now technically sound. Again, I
thank Members for their contributions, not so
sweet as they were, but short as they were. In
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this, my last contribution to the debate this
evening, I thank everybody, particularly the
Chair and members of the Ad Hoc Committee
for all the good work and effort that they have
put into the relatively smooth passage of the Bill
through the House.

(2) If it appears to the Department of Justice
that the conditions for removal to England or
Wales are met in P’s case, that Department
may authorise P’s removal to England or Wales
and may give any necessary directions for P’s
conveyance there.

Amendment No 300 agreed to.

(3) The conditions for removal to England or
Wales are that—

Clause 248, as amended, ordered to stand part
of the Bill.

(a) failure to remove P to England or (as the
case may be) Wales would be more likely than
not to result in serious physical or psychological
harm to P or serious physical harm to other
persons; and

Clause 249 (Removal of detained persons
from Northern Ireland to Scotland)
Mr Principal Deputy Speaker: Amendment
Nos 301 and 302 are technical amendments to
clause 249. I therefore propose, by leave of the
Assembly, to group the amendments for the
Question.

(b) arrangements have been made for admitting
P to a hospital in England or Wales in which
care or treatment which is appropriate in P’s
case is available for him or her.
(4) Where P is removed from Northern Ireland
under this section, the order or direction
mentioned in subsection (1) ceases to have
effect when P leaves Northern Ireland (within
the meaning given by section 98 of the
Northern Ireland Act 1998); but this is subject to
subsection (6).

Amendment No 301 made:
In page 134, line 28, leave out from "by" to "be"
on line 29 and insert "is".— [Mr Hamilton (The
Minister of Health, Social Services and Public
Safety).]
Amendment No 302 made:

(5) Subsection (6) applies where—

In page 135, line 8, leave out subsection (5).—
[Mr Hamilton (The Minister of Health, Social
Services and Public Safety).]

(a) P is not admitted to a hospital in England or
Wales, and
(b) P returns to Northern Ireland at any time
before the end of period for which the order or
direction mentioned in subsection (1) would
have continued in force (but for P’s removal).

Clause 249, as amended, ordered to stand part
of the Bill.
New Clause

(6) Subsection (4) ceases to apply to the order
or direction, so that (accordingly) the order or
direction applies to P on P’s return to Northern
Ireland.

Amendment No 303 made:
After clause 249 insert
"Removal to other parts of UK of persons
detained under Part 10

(7) In subsections (3)(b) and (5)(a) "hospital”
has the same meaning as in the 1983 Act.".—
[Mr Hamilton (The Minister of Health, Social
Services and Public Safety).]

Removal of certain persons detained under
Part 10 to England or Wales

New clause ordered to stand part of the Bill.
249A.—(1) This section applies in relation to a
person ("P”) who is—

New Clause

(a) detained under a public protection order; or

Amendment No 304 made:

(b) detained in a hospital under a hospital
direction or a hospital transfer direction made
under section 208, 211 or 217.

After clause 249 insert
"Removal of certain persons detained under
Part 10 to Scotland
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249B.—(1) This section applies in relation to a
person ("P”) who is—

Clause 250 (Persons removed from England
or Wales to Northern Ireland)

(a) detained under a public protection order; or

Amendment No 305 made:

(b) detained in a hospital under a hospital
direction or a hospital transfer direction made
under section 208, 211 or 217.

In page 135, line 27, after "If (’ insert
‘immediately".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

(2) If it appears to the Department of Justice
that the conditions for removal to Scotland are
met in P’s case, that Department may authorise
P’s removal to Scotland and may give any
necessary directions for P’s conveyance there.

Clause 250, as amended, ordered to stand part
of the Bill.

(3) The conditions for removal to Scotland are
that—

Amendment No 306 made:

Clause 251 (Persons removed from Scotland
to Northern Ireland)

In page 136, line 6, before "before" insert
"immediately".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

(a) failure to remove P to Scotland would be
more likely than not to result in serious physical
or psychological harm to P or serious physical
harm to other persons; and

Clause 251, as amended, ordered to stand part
of the Bill.

(b) arrangements have been made for admitting
P to a hospital in Scotland in which care or
treatment which is appropriate in P’s case is
available for him or her.

New Clause
Amendment No 307 made:

(4) Where P is removed from Northern Ireland
under this section, the order or direction
mentioned in subsection (1) ceases to have
effect when P leaves Northern Ireland (within
the meaning given by section 98 of the
Northern Ireland Act 1998); but this is subject to
subsection (6).

After clause 251 insert
"Persons to be detained under Part 10
Persons to be detained under Part 10 after
removal from England or Wales

(5) Subsection (6) applies where—

251A.—(1) This section applies where—

(a) P is not admitted to a hospital in Scotland,
and

(a) a person ("P”) is removed from England and
Wales to Northern Ireland by virtue of Part 6 of
the 1983 Act; and

(b) P returns to Northern Ireland at any time
before the end of period for which the order or
direction mentioned in subsection (1) would
have continued in force (but for P’s removal).

(b) immediately before being removed, P is
subject to—
(i) a hospital order;

(6) Subsection (4) ceases to apply to the order
or direction, so that (accordingly) the order or
direction applies to P on P’s return to Northern
Ireland.

(ii) a hospital direction (within the meaning of
the 1983 Act); or
(iii) a transfer direction.

(7) In subsections (3)(b) and (5)(a) "hospital”
has the same meaning as in the 2003 Act.".—
[Mr Hamilton (The Minister of Health, Social
Services and Public Safety).]

(2) Immediately after P’s admission to an
appropriate establishment in Northern Ireland in
pursuance of arrangements made for the
purposes of his or her removal from England or
Wales, the relevant trust must notify RQIA of
P’s admission.

New clause ordered to stand part of the Bill.
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(3) The relevant trust must also arrange for a
report in the prescribed form, containing
prescribed information, to be made by the
responsible medical practitioner and given to
the relevant trust within the period of 28 days
beginning with the day P is admitted to the
appropriate establishment.

Date of P’s arrival in Northern Ireland
Calculation of the "release date” within the
meaning given by section 197 (where P is
treated as being subject to a hospital direction
made under section 172)

(4) Where a report under subsection (3) is given
to the relevant trust, that trust must as soon as
practicable give RQIA a copy of the report.

Date on which the hospital direction (within the
meaning of the 1983 Act) was made
Right to apply to the Tribunal under the first
entry in the table in section 222(1)

(5) Where (immediately before being removed
from England or Wales) P is of a description
mentioned in the first column of the following
table, an order or direction of a kind mentioned
in the corresponding entry of the second
column of the table, specifying the appropriate
establishment, is treated as having been made
or given in respect of P.
Description of person

Date on which the hospital order, hospital
direction (within the meaning of the 1983 Act) or
transfer direction was made
Calculation of the "relevant date” for the
purposes of section 226(3) (referral of case to
the Tribunal)

Order or direction treated as
made

Person subject to a hospital Public protection order with
order and a restriction order restrictions that provides as
mentioned in section
165(4)(b)(i) (no time limit for
treating the order as a PPO
with restrictions)

Date on which the hospital order, hospital
direction (within the meaning of the 1983 Act) or
transfer direction was made

Person subject to a hospital
order but not a restriction
order

(7) The first report under section 191 (where P
is treated as being subject to a public protection
order with restrictions) must be made—

Public protection order
without restrictions

Person subject to a hospital Hospital direction under
direction (within the meaning section 172
of the 1983 Act)
Person subject to a transfer Hospital transfer direction
direction given by virtue of
under section 208
section 47(1) of the 1983 Act

(a) if the most recent report on P under section
41(6) of the 1983 Act was made more than 6
months before P’s arrival in Northern Ireland,
not later than 6 months after P’s arrival there, or

Person subject to a transfer Hospital transfer direction
direction given by virtue of
under section 217
section 48(2)(a) of the 1983
Act

(b) otherwise, not later than 12 months after the
most recent report under that section.

Person subject to a transfer Hospital transfer direction
direction given by virtue of
under section 211
section 48(2)(c) or (d) of the
1983 Act

(8) Section 221(2) (direction ceasing to have
effect if person not admitted within 14 days)
does not apply to a hospital transfer direction
which is treated as having been given under
subsection (5).

(6) An order or direction is to be treated as
having been made or given under subsection
(5), for the purposes mentioned in the first
column of the following table, on the date
mentioned in the corresponding entry in the
second column of the table.

(9) The date of P’s arrival in Northern Ireland is
to be treated as being the end of a relevant
period for the purposes of section 227 (duty to
notify Attorney General).

Purpose

(10) Where (immediately before being
removed) P is subject to—

Date on which order or direction treated as
made

(a) a hospital direction (within the meaning of
the 1983 Act), or

Duration for which P may be detained under
section 177 and calculation of the "initial period”
for the purposes of section 179 (where P is
treated as being subject to a public protection
order without restrictions)

(b) a transfer direction made because P was
serving a sentence of imprisonment (within the
meaning of section 47 of that Act),
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P is to be treated as if the sentence, order or
committal in relation to which the direction has
effect were a similar or corresponding
sentence, order or committal imposed or made
by a court in Northern Ireland.

responsible medical practitioner and given to
the relevant trust within the period of 28 days
beginning with the day P is admitted to the
appropriate establishment.
(4) Where a report under subsection (3) is given
to the relevant trust, that trust must as soon as
practicable give RQIA a copy of the report.

(11) In this section—
"hospital order” has the same meaning as in the
1983 Act;

(5) Where (immediately before being removed
from Scotland) P is of a description mentioned
in the first column of the following table, an
order or direction of a kind mentioned in the
corresponding entry of the second column of
the table, specifying the appropriate
establishment, is treated as having been made
or given in respect of P on his or her arrival in
Northern Ireland.

"relevant trust” means the HSC trust in whose
area the appropriate establishment is situated;
"restriction order” has the same meaning as in
the 1983 Act;
"transfer direction” has the same meaning as in
the 1983 Act.",— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

Description of person

Order or direction treated as
made

Person subject to a relevant Public protection order with
compulsion order and a
restrictions that provides as
restriction order
mentioned in section
165(4)(b)(i) (no time limit for
treating the order as a PPO
with restrictions)

New clause ordered to stand part of the Bill.
New Clause
Amendment No 308 made:

Person subject to a relevant Public protection order
compulsion order but not a without restrictions
restriction order

After clause 251 insert

Person subject to a hospital Hospital direction under
direction (within the meaning section 172
of the 1995 Act)

"Persons to be detained under Part 10 after
removal from Scotland

Person subject to a transfer
for treatment direction

251B.—(1) This section applies where—
(a) a person ("P”) is removed from Scotland to
Northern Ireland under regulations made under
section 290 of the 2003 Act; and

Hospital transfer direction of
a description specified in P’s
case in a direction given by
the Department of Justice
under this subsection

(6) An order or direction is to be treated as
having been made or given under subsection
(5), for the purposes mentioned in the first
column of the following table, on the date
mentioned in the corresponding entry in the
second column of the table.

(b) immediately before being removed, P is
subject to—
(i) a relevant compulsion order;

Purpose
(ii) a hospital direction (within the meaning of
the 1995 Act); or

Date on which order or direction treated as
made

(iii) a transfer for treatment direction.
Duration for which P may be detained under
section 177 and calculation of the "initial period”
for the purposes of section 179 (where P is
treated as being subject to a public protection
order without restrictions)

(2) Immediately after P’s admission to an
appropriate establishment in Northern Ireland in
pursuance of arrangements made for the
purposes of his or her removal from Scotland,
the relevant trust must notify RQIA of P’s
admission.

Date of P’s arrival in Northern Ireland

(3) The relevant trust must also arrange for a
report in the prescribed form, containing
prescribed information, to be made by the

Calculation of the "release date” within the
meaning given by section 197 (where P is
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treated as being subject to a hospital direction
made under section 172)

effect were a similar or corresponding
sentence, order or committal imposed or made
by a court in Northern Ireland.

Date on which the hospital direction (within the
meaning of the 1995 Act) was made

(11) In this section—
"relevant compulsion order” means a
compulsion order (within the meaning of the
1995 Act) that authorises the detention of the
person in a hospital (within the meaning of that
Act);

Right to apply to the Tribunal under the first
entry in the table in section 222(1)
Date on which the relevant compulsion order,
hospital direction (within the meaning of the
1995 Act) or transfer for treatment direction was
made

"relevant trust” means the HSC trust in whose
area the appropriate establishment is situated;

Calculation of the "relevant date” for the
purposes of section 226(3) (referral of case to
the Tribunal)

"restriction order” has the same meaning as in
the 1995 Act;

Date on which the relevant compulsion order,
hospital direction (within the meaning of the
1995 Act) or transfer for treatment direction was
made

"transfer for treatment direction” has the same
meaning as in the 2003 Act.".— [Mr Hamilton
(The Minister of Health, Social Services and
Public Safety).]

(7) The first report under section 191 (where P
is treated as being subject to a public protection
order with restrictions) must be made—

New clause ordered to stand part of the Bill.
Clause 252 (Removal from Northern Ireland:
power to make further provision)

(a) if the most recent report on P under section
183 of the 2003 Act was made more than 6
months before P’s arrival in Northern Ireland,
not later than 6 months after P’s arrival there, or

Question, That the clause stand part of the Bill,
put and negatived.
Clause 252 disagreed to.

(b) otherwise, not later than 12 months after the
most recent report under that section.

New Clause

(8) Section 221(2) (direction ceasing to have
effect if person not admitted within 14 days)
does not apply to a hospital transfer direction
which is treated as having been given under
subsection (5).

Amendment No 309 made:
After clause 252 insert
"Removal or transfer from Northern Ireland:
power to make further provision

(9) The date of P’s arrival in Northern Ireland is
to be treated as being the end of a relevant
period for the purposes of section 227 (duty to
notify Attorney General).

252A.—(1) Regulations may make provision in
connection with the removal of a person by
virtue of this Part or Part 2 to a place outside
Northern Ireland (whether or not a place in the
United Kingdom).

(10) Where (immediately before being
removed) P is subject to—

(2) Regulations may make provision for and in
connection with enabling the Department to
authorise, and to give directions in connection
with, the removal or transfer to a place outside
Northern Ireland (whether or not a place in the
United Kingdom) of prescribed descriptions of
persons where—

(a) a hospital direction (within the meaning of
the 1995 Act), or
(b) a transfer for treatment direction made
because P was serving a sentence of
imprisonment (within the meaning of section
136(1) of the 2003 Act),

(a) the person is subject in Northern Ireland to
measures under this Act, and

P is to be treated as if the sentence, order or
committal in relation to which the direction has
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(b) the person lacks capacity in relation to the
removal or transfer and the removal or transfer
would be in that person’s best interests.

(c) may apply, or make provision similar to, any
provision of Part 2 or Part 10 (with or without
modifications).

(3) Regulations may make provision for and in
connection with enabling the Department of
Justice to authorise, and to give directions in
connection with, the removal or transfer to a
place outside Northern Ireland (whether or not a
place in the United Kingdom) of prescribed
descriptions of persons where—

(7) The powers to make regulations under this
section must be exercised so as to ensure that,
where under this Part the removal or transfer of
a person from Northern Ireland is authorised—

(a) the person is subject in Northern Ireland to
measures under this Act, and

(i) the person to be removed or transferred, and

(a) notice of the authorisation and proposed
removal or transfer must be given to—

(ii) any prescribed person,
(b) either—
at least a prescribed period before the date of
the proposed removal or transfer; and

(i) the person consents to the removal or
transfer, or

(b) there is a right to apply to the Tribunal in
respect of the authorisation (except where the
Tribunal approved the removal or transfer
before the authorisation was given).

(ii) failure to remove or transfer the person there
would be more likely than not to result in
serious physical or psychological harm to the
person or serious physical harm to other
persons.

(8) Regulations under this section may amend
this Part, and may make supplementary or
consequential amendments to other provisions
of this Act.

(4) In this section, references to the "transfer” of
a person are to the transfer of responsibility for
a person who is not detained by virtue of Part 2
or Part 10; and regulations may prescribe the
powers and duties that constitute responsibility
for a person for this purpose.

(9) In this section "regulations” means—
(a) in relation to provision concerning the
removal or transfer of a Part 10 transferee,
regulations made by the Department of Justice;

(5) References to persons subject to measures
under this Act include, in particular,—

(b) in any other case, regulations made by the
Department.

(a) in subsection (2)(a), persons in respect of
whom an authorisation under Part 2 has been
granted authorising a particular measure (within
the meaning given by section 41);

(10) In subsection (9) a "Part 10 transferee” is a
person—

(b) in subsection (3)(a), persons in respect of
whom an order or direction has been made or
given under Part 10 (including persons in
respect of whom a warrant under section
189(1)(b) or an order under section 229(2)(b) is
in effect).

(a) who is detained by virtue of Part 10 or (if not
detained under this Act) in respect of whom an
order or direction has been made or given
under Part 10, or
(b) (in the case of a person who does not fall
within paragraph (a)) whose removal is
authorised on the ground that either of the
conditions set out in subsection (3)(b) is
met.".— [Mr Hamilton (The Minister of Health,
Social Services and Public Safety).]

(6) Regulations under this section—
(a) may prescribe steps to be taken before a
person may be removed or transferred, or
prescribe other conditions which must be met
before a person may be removed or
transferred,

New clause ordered to stand part of the Bill.
Clause 253 (Persons transferred to Northern
Ireland: power to make further provision)

(b) may provide that, where a person is
removed or transferred, any prescribed
measure to which the person is subject ceases
to have effect, and
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Question, That the clause stand part of the Bill,
put and negatived.

(5) Regulations may make provision about the
application of this Act to persons who are
removed to Northern Ireland under a relevant
provision and who are treated, by virtue of this
Part, as if they were subject to particular
measures under this Act.

Clause 253 disagreed to.
New Clause

(6) In this section "a relevant provision”
means—

Amendment No 310 made:
After clause 253 insert

(a) Part 6 of the 1983 Act;

"Persons removed or transferred to
Northern Ireland: power to make further
provision

(b) regulations made under section 289 or 290
of the 2003 Act; or

253A.—(1) Regulations may make provision, in
respect of persons of a prescribed description
removed to Northern Ireland under a relevant
provision—

(c) any provision of the law of a country or
territory other than the United Kingdom which is
similar or corresponds to this Part or Part 2 or
10 of this Act.

(a) requiring prescribed steps to be taken when
the person arrives in Northern Ireland;

(7) Regulations under this section may amend
this Part, and may make supplementary or
consequential amendments to other provisions
of this Act.

(b) providing for the person to be treated as if
he or she were a person of a prescribed
description subject to measures under this Act.

(8) In this section "regulations” means—

(2) The reference in subsection (1)(b) to
persons subject to measures under this Act
includes, in particular—

(a) in relation to provision concerning a Part 10
arrival, regulations made by the Department of
Justice;

(a) persons in respect of whom an authorisation
under Part 2 has been granted authorising a
particular measure (within the meaning given by
section 41), and

(b) in any other case, regulations made by the
Department.
(9) In subsection (8) a "Part 10 arrival” is a
person who (by virtue of the regulations) is to
be treated as if an order or direction under Part
10 had been made or given in respect of him or
her.".— [Mr Hamilton (The Minister of Health,
Social Services and Public Safety).]

(b) persons in respect of whom an order or
direction has been made or given under Part 10
(including persons in respect of whom a warrant
under section 189(1)(b) or an order under
section 229(2)(b) is in effect).

New clause ordered to stand part of the Bill.
(3) Subsection (1)(b) permits the regulations to
provide for a person to be treated as if an
authorisation under Part 2 authorising a
particular measure had been granted only
where the person (before being removed to
Northern Ireland) was subject under the law of
England, Wales or Scotland to a corresponding
or similar measure.

New Clause
Amendment No 311 made:
After clause 253 insert
"Interpretation of Part 11

(4) Subsection (1)(b) permits the regulations to
provide for a person to be treated as if an order
or direction had been made or given under Part
10 only where the person (before being
removed to Northern Ireland) was subject under
the law of England, Wales or Scotland to an
order, direction or other measure have
corresponding or similar effect.

253B.—(1) In this Part—
"the 1983 Act” means the Mental Health Act
1983;
"the 1995 Act” means the Criminal Procedure
(Scotland) Act 1995;

95

Tuesday 16 February 2016

"the 2003 Act” means the Mental Health (Care
and Treatment) (Scotland) Act 2003;

Clause 256, as amended, ordered to stand part
of the Bill.

"appropriate establishment” has the same
meaning as in Part 10 (see section 165);

Clause 257 ordered to stand part of the Bill.
Clause 258 (Unlawful detention of persons
lacking capacity etc)

"hospital direction”, except where otherwise
provided, has the same meaning as in Part 10
(see section 247(1));

Amendment No 315 made:

"hospital transfer direction” has the same
meaning as in Part 10 (see section 247(1));

In page 139, line 23, leave out "receives
and".— [Mr Hamilton (The Minister of Health,
Social Services and Public Safety).]

"public protection order”, "public protection
order with restrictions” and "public protection
order without restrictions” have the same
meaning as in Part 10 (see section 165);

Amendment No 316 made:
In page 139, line 27, at end insert

"the responsible medical practitioner” has the
same meaning as in Part 10 (see section
247(1)).".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

"(1A) A person ("R”) commits an offence if—
(a) R intentionally detains another person ("P”)
in circumstances amounting to a deprivation of
liberty;

New clause ordered to stand part of the Bill.

(b) R does so in purported reliance on Part 9 or
10; and

Clauses 254 and 255 ordered to stand part of
the Bill.

(c) P is not liable to be detained by virtue of that
Part.".— [Mr Hamilton (The Minister of Health,
Social Services and Public Safety).]

Clause 256 (Ill-treatment or neglect)
Amendment No 312 made:

Amendment No 317 made:
In page 138, line 23, at end insert"(aa) P is
detained under Part 9 or 10, and is in the
custody or care of X;".— [Mr Hamilton (The
Minister of Health, Social Services and Public
Safety).]

In page 140, line 2, at end insert
"(5) Proceedings in respect of an offence under
this section may be brought only by, or with the
consent of, the Director of Public Prosecutions
for Northern Ireland.

Amendment No 313 made:
In page 138, line 24, after second "attorney"
insert

(6) Section 20(1) of the Interpretation Act
(Northern Ireland) 1954 applies in relation to the
offence under this section as it applies in
relation to other offences under this Act (so, for
example, nothing in this section prevents a
person from being prosecuted and punished for
an offence of false imprisonment).".— [Mr
Hamilton (The Minister of Health, Social
Services and Public Safety).]

", or an enduring power of attorney,".— [Mr
Hamilton (The Minister of Health, Social
Services and Public Safety).]
Amendment No 314 made:
In page 138, line 30, at end insert

Clause 258, as amended, ordered to stand part
of the Bill.

"(4) Proceedings in respect of an offence under
this section may be brought only by, or with the
consent of, the Director of Public Prosecutions
for Northern Ireland.".— [Mr Hamilton (The
Minister of Health, Social Services and Public
Safety).]

Clause 259 (Assisting persons to absent
themselves without permission)
Amendment No 318 made:
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permission for absence from the relevant
place.".— [Mr Hamilton (The Minister of Health,
Social Services and Public Safety).]

In page 140, line 4, leave out Subsections (1) to
(5) and insert
"(1) A person commits an offence if—

Clause 259, as amended, ordered to stand part
of the Bill.

(a) the person knows that another person ("P”)
is, by virtue of this Act, liable to be detained in a
place in circumstances amounting to a
deprivation of liberty; and

Clause 260 (Assisting persons to breach
community residence requirement)

(b) the person induces, or intentionally assists,
P to absent himself or herself without
permission from that place.

Amendment No 319 made:
In page 140, line 31, leave out Subsections (1)
to (3) and insert

(2) A person commits an offence if—
"(1) A person commits an offence if—
(a) the person knows that another person ("P”)
is, by virtue of this Act, liable to be detained in a
place ("the relevant place”) in circumstances
amounting to a deprivation of liberty;

(a) the person knows that another person ("P”)
is required by a community residence
requirement to live at a particular place; and

(b) P has absented himself or herself without
permission from the relevant place; and

(b) the person induces, or intentionally assists,
P to stop living at that place.

(c) the person—

(2) A person commits an offence if—

(i) allows P to live or stay with the person,
knowing that P absented himself or herself
without permission from the relevant place; or

(a) the person knows that another person ("P”)
is required by a community residence
requirement to live at a particular place;

(ii) gives P any assistance with the intention of
preventing, delaying or interfering with P’s
being returned to detention.

(b) P has stopped living at that place; and
(c) the person gives P any assistance with the
intention of preventing, delaying or interfering
with P’s being returned to live at that place.".—
[Mr Hamilton (The Minister of Health, Social
Services and Public Safety).]

(3) A person commits an offence if—
(a) the person knows that another person ("P”)
is, by virtue of this Act, liable to be detained in a
place in circumstances amounting to a
deprivation of liberty;

Amendment No 320 made:
In page 141, line 3, leave out from "has" to end
of line 4 and insert

(b) P is being taken to that place; and
(c) the person induces, or intentionally assists,
P to escape.

"means a community residence requirement (as
defined by section 31) that is imposed under
Part 2.".— [Mr Hamilton (The Minister of Health,
Social Services and Public Safety).]

(4) In subsections (1) and (2) references to P
absenting himself or herself without permission
from a place where P is liable to be detained
("the relevant place”) include—

Clause 260, as amended, ordered to stand part
of the Bill.

(a) P failing to return to the relevant place at the
end of an occasion or period for which P was
given permission to be absent, or on being
recalled from a permitted absence; and

Clause 261 ordered to stand part of the Bill.
Clause 262 (Offences by bodies corporate)
Amendment No 321 made:

(b) P absenting himself or herself, without
permission, from a place where P is required to
be by conditions imposed on the grant of a

In page 141, line 39, at end insert
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"(2A) Proceedings in respect of an offence
committed by virtue of this section may be
brought only by, or with the consent of, the
Director of Public Prosecutions for Northern
Ireland.".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

In page 143, line 42, after "265" insert "(2)".—
[Mr Hamilton (The Minister of Health, Social
Services and Public Safety).]
Amendment No 327 made:
In page 144, line 3, leave out from "taken" to
"has" on line 4 and insert

Clause 262, as amended, ordered to stand part
of the Bill.

"brought only—

Clauses 263 and 264 ordered to stand part of
the Bill.

(a) by RQIA; or

Clause 265 (Power to make regulations
about dealing with money and valuables)

(b) by, or with".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

Mr Principal Deputy Speaker: Amendment
Nos 322 and 323 are technical amendments.

Clause 266, as amended, ordered to stand part
of the Bill.

Amendment No 322 made:

Clauses 267 to 269 ordered to stand part of the
Bill.

In page 143, line 9, leave out subsection (3).—
[Mr Hamilton (The Minister of Health, Social
Services and Public Safety).]

Clause 270 (Miscellaneous functions of HSC
trusts)

Amendment No 323 made:

Mr Principal Deputy Speaker: Amendment
Nos 328 and 329 are technical amendments.

In page 143, line 37, after "made" insert "in
accordance with this Act".— [Mr Hamilton (The
Minister of Health, Social Services and Public
Safety).]

Amendment No 328 made:
In page 145, line 20, leave out from ", in" to
"Act" on line 22 and insert

Amendment No 324 made:

"is absent with permission from a place of
detention".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

In page 143, line 37, after second "attorney"
insert
", or an enduring power of attorney,".— [Mr
Hamilton (The Minister of Health, Social
Services and Public Safety).]

Amendment No 329 made:
In page 145, line 34, at end insert

Amendment No 325 made:
In page 143, line 39, after "made" insert "in
accordance with this Act".— [Mr Hamilton (The
Minister of Health, Social Services and Public
Safety).]

"(2) In subsection (1)(b) "place of detention”
means a place where the person is detained, by
virtue of this Act, in circumstances amounting to
a deprivation of liberty.".— [Mr Hamilton (The
Minister of Health, Social Services and Public
Safety).]

Clause 265, as amended, ordered to stand part
of the Bill.

Clause 270, as amended, ordered to stand part
of the Bill.

Clause 266 (Contravention of regulations
under section 265)

Clause 271 (Direct payments in place of
provision of care services)

Mr Principal Deputy Speaker: Amendment
Nos 326 and 327 are technical amendments.

Amendment No 330 made:

Amendment No 326 made:

In page 146, line 34, leave out from "granted" to
"and" on line 35 and insert
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"or enduring power of attorney (within the
meaning of the Mental Capacity Act) granted by
P".— [Mr Hamilton (The Minister of Health,
Social Services and Public Safety).]

Assembly, to group those amendments for the
Question.

Clause 271, as amended, ordered to stand part
of the Bill.

In page 149, line 16, after "over" insert

Amendment No 333 made:

New Clause

"(or is under 16 and is detained under Part 9 or
being dealt with under Part 10)".— [Mr Hamilton
(The Minister of Health, Social Services and
Public Safety).]

Amendment No 331 made:

Amendment No 334 made:

After clause 272 insert
"Advance decisions to refuse treatment

In page 149, line 18, after "independent" insert
"mental capacity".— [Mr Hamilton (The Minister
of Health, Social Services and Public Safety).]

Review of law relating to advance decisions

Amendment No 335 made:

272A.—(1) Before the third anniversary of the
day this section comes into operation, the
Department must—

In page 149, line 19, leave out "of this Act".—
[Mr Hamilton (The Minister of Health, Social
Services and Public Safety).]

(a) review the law relating to advance decisions
to refuse treatment; and

Amendment No 336 made:

Clause 272 ordered to stand part of the Bill.

In page 150, line 5, after "concerned" insert
(b) produce a report setting out the conclusions
reached on the review (including any proposals
for changes to that law).

"(and must in particular consult the Department
of Justice if the code contains specific provision
about persons detained under Part 9 or persons
being dealt with under Part 10)".— [Mr Hamilton
(The Minister of Health, Social Services and
Public Safety).]

(2) The Department must lay a copy of the
report before the Assembly.".— [Mr Hamilton
(The Minister of Health, Social Services and
Public Safety).]

Amendment No 337 made:
New clause ordered to stand part of the Bill.
In page 150, line 12, at end insert
Clause 273 ordered to stand part of the Bill.
"(8A) For the purposes of this section a person
is "being dealt with under Part 10” if—

Clause 274 (Voting rights)

(a) the person is remanded to hospital under
Chapter 1 of Part 10; or

Amendment No 332 made:
In page 148, line 35, after "questions" insert "or
propositions".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

(b) a public protection order, hospital direction,
interim detention order or hospital transfer
direction has been made in respect of the
person and remains in force.".— [Mr Hamilton
(The Minister of Health, Social Services and
Public Safety).]

Clause 274, as amended, ordered to stand part
of the Bill.
Clause 275 ordered to stand part of the Bill.

Amendment No 338 made:

Clause 276 (Codes of practice)

In page 150, line 13, after first ‘section’ insert

Mr Principal Deputy Speaker: Amendment
Nos 333 to 338 are technical amendments to
clause 276. I therefore propose, by leave of the

"—
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"hospital direction”, "hospital transfer direction”,
"interim detention order” and "public protection
order” have the same meaning as in Part 10
(see section 247);".— [Mr Hamilton (The
Minister of Health, Social Services and Public
Safety).]

New clause ordered to stand part of the Bill.
New Clause
Amendment No 342 made:
After clause 277 insert

Clause 276, as amended, ordered to stand part
of the Bill.

"Provision of facilities by HSC trusts and the
Department

Clause 277 (Effect of code)

277B.—(1) An HSC trust must provide to a
relevant authority such facilities as are
necessary to enable the relevant authority to
perform its functions under this Act.

Amendment No 339 made:
In page 150, line 22, after "independent" insert
"mental capacity".— [Mr Hamilton (The Minister
of Health, Social Services and Public Safety).]

(2) In subsection (1) "relevant authority”
means—

Amendment No 340 made:
(a) the High Court;
In page 150, line 23, after second "attorney"
insert "or an enduring power of attorney".— [Mr
Hamilton (The Minister of Health, Social
Services and Public Safety).]

(b) the Public Guardian; or
(c) the Tribunal.

Clause 277, as amended, ordered to stand part
of the Bill.

(3) The Department must provide, to the
Tribunal, such facilities as are necessary to
enable the Tribunal to perform its functions
under this Act.".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

New Clause
Amendment No 341 made:

New clause ordered to stand part of the Bill.
After clause 277 insert
Clause 278 (Warrants)

"Provision of information and facilities

Mr Principal Deputy Speaker: Amendment
Nos 343 to 346 are technical amendments to
clause 278. I therefore propose, by leave of the
Assembly, to group those amendments for the
Question.

Provision of information by HSC trusts and
the Department
277A.—(1) An HSC trust, and the Department,
must provide to a relevant authority such
returns, reports and other information as the
relevant authority may require for the
performance of its functions under this Act.

Amendment No 343 made:

(2) In subsection (1) "relevant authority”
means—

In page 150, line 37, leave out "justice of the
peace" and insert "lay magistrate".— [Mr
Hamilton (The Minister of Health, Social
Services and Public Safety).]

(a) the High Court;

Amendment No 344 made:

(b) the Public Guardian;

In page 150, line 39, leave out from "person" to
"place" on line 40 and insert "relevant
person".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

(c) the Tribunal; or
(d) the Attorney General.".— [Mr Hamilton (The
Minister of Health, Social Services and Public
Safety).]

Amendment No 345 made:

100

Tuesday 16 February 2016

In page 151, line 4, leave out "justice" and
insert "lay magistrate".— [Mr Hamilton (The
Minister of Health, Social Services and Public
Safety).]

In page 151, line 12, leave out "justice of the
peace" and insert "lay magistrate".— [Mr
Hamilton (The Minister of Health, Social
Services and Public Safety).]

Amendment No 346 made:

Amendment No 351 made:

In page 151, line 5, after second "the" insert
"relevant".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

In page 151, line 15, after "(b)" insert "(a
'relevant person')".— [Mr Hamilton (The
Minister of Health, Social Services and Public
Safety).]

Amendment No 347 made:
Amendment No 352 made:
In page 151, line 6, at end insert
In page 151, line 19, leave out "justice" and
insert "lay magistrate".— [Mr Hamilton (The
Minister of Health, Social Services and Public
Safety).]

"(2A) A constable executing a warrant under
subsection (2) may be accompanied by an
approved social worker (as well as a medical
practitioner).".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

Amendment No 353 made:

Mr Principal Deputy Speaker: Amendment
Nos 348 and 349 are technical amendments to
clause 278. I therefore propose, by leave of the
Assembly, to group those amendments for the
Question.

In page 151, line 21, leave out "person liable to
be so taken" and insert "relevant person".— [Mr
Hamilton (The Minister of Health, Social
Services and Public Safety).]
Amendment No 354 made:

Amendment No 348 made:
In page 151, line 23, leave out "1983 Act" and
insert "Mental Health Act 1983".— [Mr Hamilton
(The Minister of Health, Social Services and
Public Safety).]

In page 151, line 7, leave out "person
concerned" and insert "relevant person".— [Mr
Hamilton (The Minister of Health, Social
Services and Public Safety).]

Amendment No 355 made:
Amendment No 349 made:
In page 151, line 26, leave out "into custody in
Northern Ireland any person who may be so
taken." and insert

In page 151, line 9, leave out from "place'" to
end of line 10 and insert
"person' means a person who—

"any relevant person into custody in Northern
Ireland.".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

(a) by virtue of this Act, is liable to be detained
in a place in circumstances amounting to a
deprivation of liberty; and

Clause 279, as amended, ordered to stand part
of the Bill.

(b) is, by virtue of this Act, to be taken to that
place.".— [Mr Hamilton (The Minister of Health,
Social Services and Public Safety).]

Clause 280 (Provisions as to custody,
detention etc)

Clause 278, as amended, ordered to stand part
of the Bill.

Amendment No 356 made:
In page 152, line 4, at end insert

8.30 pm
"(4) Nothing in subsection (3) affects any other
power, or authority to do an act, that the
relevant person (or any other person) may
have.".— [Mr Hamilton (The Minister of Health,
Social Services and Public Safety).]

Clause 279 (Warrants: persons liable to be
detained under 1983 Act or 2005 Order)
Amendment No 350 made:
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Clause 280, as amended, ordered to stand part
of the Bill.

In page 153, line 4, leave out subsection (3).—
[Mr Hamilton (The Minister of Health, Social
Services and Public Safety).]

Clause 281 (Retaking of persons escaping
from legal custody)

Amendment No 363 made:

Amendment No 357 made:

In page 153, line 5, leave out "provision about
the procedure of such a panel" and insert

In page 152, line 24, at end insert
"further provision about the membership or
procedure of panels".— [Mr Hamilton (The
Minister of Health, Social Services and Public
Safety).]

"(6) Nothing in subsection (1) affects any other
power, or authority to do an act, that a person
mentioned in subsection (2) (or any other
person) may have.".— [Mr Hamilton (The
Minister of Health, Social Services and Public
Safety).]

Amendment No 364 made:
In page 153, line 7, leave out "the panel to
afford" and insert "panels to give".— [Mr
Hamilton (The Minister of Health, Social
Services and Public Safety).]

Clause 281, as amended, ordered to stand part
of the Bill.
Clause 282 (Special accommodation)

Amendment No 365 made:
Amendment No 358 made:
In page 153, line 9, leave out "the" and insert
"a".— [Mr Hamilton (The Minister of Health,
Social Services and Public Safety).]

In page 152, line 29, leave out "liable to be".—
[Mr Hamilton (The Minister of Health, Social
Services and Public Safety).]

Amendment No 366 made:
Amendment No 359 made:
In page 153, line 11, leave out "the" and insert
"a".— [Mr Hamilton (The Minister of Health,
Social Services and Public Safety).]

In page 152, line 31, leave out from "from" to
"harm" on line 32.— [Mr Hamilton (The Minister
of Health, Social Services and Public Safety).]

Amendment No 367 made:
Clause 282, as amended, ordered to stand part
of the Bill.

In page 153, line 14, leave out "the" and insert
"a".— [Mr Hamilton (The Minister of Health,
Social Services and Public Safety).]

Clause 283 (Panels constituted to decide
applications: general provision)

Clause 283, as amended, ordered to stand part
of the Bill.

Amendment No 360 made:

Clause 284 (Protection for acts done in
pursuance of Part 9 or 10)

In page 152, line 38, leave out "'a panel'" and
insert "'panel'".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

Amendment No 368 made:
Amendment No 361 made:
In page 153, line 3, after "members" insert

In page 153, line 25, leave out "permission" and
insert "consent".— [Mr Hamilton (The Minister
of Health, Social Services and Public Safety).]

"(all of whom must be present during any
proceedings of the panel)".— [Mr Hamilton (The
Minister of Health, Social Services and Public
Safety).]

Clause 284, as amended, ordered to stand part
of the Bill.
Clause 285 ordered to stand part of the Bill.

Amendment No 362 made:
Clause 286 (Medical practitioners who may
make certain medical reports)
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Amendment No 369 not moved.

Amendment No 383 made:

Mr Principal Deputy Speaker: I will not call
amendment Nos 370 to 378, as they are
consequential to amendments that have not
been made.

In page 155, line 14, after "48(5)," insert
"58A(2),".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]
Amendment No 384 made:

Clause 286 ordered to stand part of the Bill.
In page 155, line 14, leave out "205(8),".— [Mr
Hamilton (The Minister of Health, Social
Services and Public Safety).]

Clause 287 ordered to stand part of the Bill.
Clause 288 (Power to make further
provision)

Amendment No 385 made:

Mr Principal Deputy Speaker: The Minister
and Chairperson's opposition to clause 288
standing part of the Bill has already been
debated.

In page 155, line 15, leave out ", 288(3)(b)".—
[Mr Hamilton (The Minister of Health, Social
Services and Public Safety).]
Amendment No 386 made:

Clause 288 disagreed to.
In page 155, line 15, after "293(3)" insert
Clause 289 (Regulations)
", paragraph 14(1) of Schedule 7A".— [Mr
Hamilton (The Minister of Health, Social
Services and Public Safety).]

Amendment No 379 made:
In page 155, line 8, leave out "under a relevant
provision" and insert "to which subsection (3)
applies".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

Amendment No 387 made:
In page 155, line 15, at end insert"(b)
regulations under section 252 or 253 that
amend this Act;

Amendment No 380 made:

(c) regulations under section 265(2) containing
any provision that creates an offence;

In page 155, line 11, leave out "Regulations
under any other provision of" and insert "Any
other regulations under".— [Mr Hamilton (The
Minister of Health, Social Services and Public
Safety).]

(d) regulations under section 290(3) that amend
the text of Northern Ireland legislation or an Act
of Parliament;

Amendment No 381 made:
(e) any other regulations under this Act that are
contained in a statutory rule that contains
regulations within any of paragraphs (a) to
(d).".— [Mr Hamilton (The Minister of Health,
Social Services and Public Safety).]

In page 155, line 13, leave out "In this section
'relevant provision' means" and insert
"This subsection applies to —

Clause 289, as amended, ordered to stand part
of the Bill.

(a) regulations under".— [Mr Hamilton (The
Minister of Health, Social Services and Public
Safety).]

Clause 290 (Consequential amendments and
repeals)

Amendment No 382 made:
In page 155, line 13, after "22(1)," insert
"36(4)(b),".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

Amendment No 388 made:

Mr Principal Deputy Speaker: Amendment
Nos 383 to 385 are consequential amendments
to clause 289.

"(3) The Department or the Department of
Justice may by regulations make such other
amendments of statutory provisions as it

In page 155, line 21, at end insert
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considers appropriate in consequence of this
Act.".— [Mr Hamilton (The Minister of Health,
Social Services and Public Safety).]

(a) person who is detained in the place in such
circumstances, where section 9(2) applies in
relation to the detention, and

Clause 290, as amended, ordered to stand part
of the Bill.

(b) a person who would fall within paragraph (a)
if he or she were so detained,

Clauses 291 and 292 ordered to stand part of
the Bill.
Clause 293 (Definitions for purposes of Act)

whether or not an authorisation under Schedule
1 or 2 is in force in respect of the person;".—
[Mr Hamilton (The Minister of Health, Social
Services and Public Safety).]

Amendment No 389 made:

Amendment No 395 made:

In page 156, leave out lines 12 to 14.— [Mr
Hamilton (The Minister of Health, Social
Services and Public Safety).]

In page 159, line 11, after "'regulations'" insert
"and 'prescribed' mean".— [Mr Hamilton (The
Minister of Health, Social Services and Public
Safety).]

Amendment No 390 made:

Amendment No 396 made:

In page 157, line 9, after "physical" insert "or
psychological".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

In page 159, line 12, leave out "means".— [Mr
Hamilton (The Minister of Health, Social
Services and Public Safety).]

Amendment No 391 made:
Amendment No 397 made:
In page 157, line 11, before "includes harm"
insert

In page 159, line 13, after "and" insert
"prescribed by such regulations;".— [Mr
Hamilton (The Minister of Health, Social
Services and Public Safety).]

"except in references to physical harm,".— [Mr
Hamilton (The Minister of Health, Social
Services and Public Safety).]

Amendment No 398 made:
Amendment No 392 made:
In page 159, line 14, leave out "section 289"
and insert

In page 157, leave out line 27.— [Mr Hamilton
(The Minister of Health, Social Services and
Public Safety).]
Amendment No 393 made:

"sections 252, 253, 289, 290 and 294".— [Mr
Hamilton (The Minister of Health, Social
Services and Public Safety).]

In page 157, line 28, at end insert

Amendment No 399 made:

"'independent mental capacity advocate' has
the meaning given by section 84;".— [Mr
Hamilton (The Minister of Health, Social
Services and Public Safety).]

In page 159, line 15, leave out "means".— [Mr
Hamilton (The Minister of Health, Social
Services and Public Safety).]
Amendment No 400 made:

Amendment No 394 made:
In page 159, line 15, after "Department," insert
"and prescribed by such regulations.".— [Mr
Hamilton (The Minister of Health, Social
Services and Public Safety).]

In page 157, line 33, at end insert
"'liable to be detained”: any reference to a
person who, by virtue of this Act, is liable to be
detained in a place in circumstances amounting
to a deprivation of liberty includes —

Amendment No 401 made:
In page 159, leave out lines 16 and 17.— [Mr
Hamilton (The Minister of Health, Social
Services and Public Safety).]
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Amendment No 402 made:

Amendment No 406 made:

In page 159, line 17, at end insert

In page 160, line 33, leave out "which would be
likely to" and insert "that would or might".— [Mr
Hamilton (The Minister of Health, Social
Services and Public Safety).]

"(6A) Part 1 (principles) applies in relation to
regulations made under any provision of this
Act as it applies in relation to that provision.".—
[Mr Hamilton (The Minister of Health, Social
Services and Public Safety).]

Amendment No 407 made:
In page 161, line 40, leave out "be, or would be
likely to be," and insert "or might be".— [Mr
Hamilton (The Minister of Health, Social
Services and Public Safety).]

Clause 293, as amended, ordered to stand part
of the Bill.
Clause 294 (Commencement)

Amendment No 408 made:
Mr Principal Deputy Speaker: Amendment
Nos 403 to 405 are consequential amendments
to clause 294. I therefore propose, by leave of
the Assembly, to group these amendments for
the Question.

In page 162, line 32, leave out "would be likely
to lack" and insert
"would lack (or would probably lack)".— [Mr
Hamilton (The Minister of Health, Social
Services and Public Safety).]

Amendment No 403 made:

Amendment No 409 not moved.

In page 159, line 23, after "Sections" insert
"272A,".— [Mr Hamilton (The Minister of Health,
Social Services and Public Safety).]

Mr Principal Deputy Speaker: I will not call
amendment Nos 410 to 412, as they are
consequential to amendment No 409, which
has not been moved. Amendment Nos 413 to
420 are technical amendments to schedule 1. I
therefore propose, by leave of the Assembly, to
group these amendments for the Question.

Amendment No 404 made:
In page 159, line 23, leave out "288, 289 and"
and insert "289, 290(3),".— [Mr Hamilton (The
Minister of Health, Social Services and Public
Safety).]

Amendment No 413 made:
Amendment No 405 made:
In page 163, line 12, after "independent" insert
"mental capacity".— [Mr Hamilton (The Minister
of Health, Social Services and Public Safety).]

In page 159, line 26, at end insert
"(3) The Department or the Department of
Justice may by regulations make such
transitional, transitory or saving provision as it
considers appropriate in connection with the
coming into operation of any provision of this
Act.".— [Mr Hamilton (The Minister of Health,
Social Services and Public Safety).]

Amendment No 414 made:
In page 164, line 11, leave out "for P".— [Mr
Hamilton (The Minister of Health, Social
Services and Public Safety).]
Amendment No 415 made:

Clause 294, as amended, ordered to stand part
of the Bill.

In page 164, line 15, leave out "which would be
likely to" and insert "that would or might".— [Mr
Hamilton (The Minister of Health, Social
Services and Public Safety).]

Clause 295 ordered to stand part of the Bill.
Schedule 1 (Authorisation by panel of
certain serious interventions)

Amendment No 416 made:

Mr Principal Deputy Speaker: Amendment
Nos 406 to 408 are technical amendments to
schedule 1. I therefore propose, by leave of the
Assembly, to group these amendments for the
Question.

In page 167, line 28, leave out "likely to lack"
and insert "lacks, or probably lacks,".— [Mr
Hamilton (The Minister of Health, Social
Services and Public Safety).]
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Amendment No 417 made:
Amendment No 424 made:
In page 167, line 32, leave out from "in" to end
of line 36 and insert

In page 172, line 1, leave out from second "is"
to "lack" on line 2 and insert "lacks (or probably
lacks)".— [Mr Hamilton (The Minister of Health,
Social Services and Public Safety).]

"—
(a) that it will not be possible within that period
to decide whether the criteria for authorisation
are met in respect of a measure proposed in
the application, but

Mr Principal Deputy Speaker: I will not call
amendment Nos 425 to 429 as they are
consequential to amendment No 422, which
has not been moved.

(b) that there is a good prospect of it being
established that the criteria for authorisation are
met in respect of the measure,".— [Mr Hamilton
(The Minister of Health, Social Services and
Public Safety).]

Amendment No 430 made:
In page 172, line 28, after "independent" insert
"mental capacity".— [Mr Hamilton (The Minister
of Health, Social Services and Public Safety).]

Amendment No 418 made:
Mr Principal Deputy Speaker: Amendment No
431 has already been debated and is mutually
exclusive with amendment No 432.

In page 168, line 23, leave out "likely to lack"
and insert "lacks, or probably lacks,".— [Mr
Hamilton (The Minister of Health, Social
Services and Public Safety).]

Amendment No 431 made:

Amendment No 419 made:

In page 174, line 9, leave out sub-paragraphs
(2) and (3) and insert

In page 169, line 30, leave out "P is liable by
virtue of an authorisation under this Schedule to
be detained" and insert

"(2) Immediately after being admitted or treated
as admitted, P must be examined by a medical
practitioner who—

"an authorisation under this Schedule
authorises the detention of P".— [Mr Hamilton
(The Minister of Health, Social Services and
Public Safety).]

(a) is within sub-paragraph (4); and
(b) did not make the medical report under
paragraph 4.".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

Amendment No 420 made:
In page 169, leave out lines 33 and 34 and
insert

Mr Principal Deputy Speaker: I will not call
amendment No 432, as it is mutually exclusive
with amendment No 431, which has been
made.

"the authorisation ceases to authorise any
detention of P.".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

Amendment No 433 made:

Amendment No 421 not moved.

In page 174, line 19, leave out "An examination
under this paragraph must be carried out by"
and insert "The medical practitioners are".—
[Mr Hamilton (The Minister of Health, Social
Services and Public Safety).]

Schedule 1, as amended, agreed to.
Schedule 2 (Authorisation of short-term
detention in hospital for examination etc)

8.45 pm
Amendment No 422 not moved.
Mr Principal Deputy Speaker: I will not call
amendment Nos 434 to 436 as they are
consequential to amendment No 432, which
has not been made.

Mr Principal Deputy Speaker: I will not call
amendment No 423, as it is consequential to
amendment No 422, which has not been
moved.

Amendment No 437 made:
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In page 174, line 23, leave out sub-paragraph
(5).— [Mr Hamilton (The Minister of Health,
Social Services and Public Safety).]

In page 178, line 10, leave out from "in" to "('P')"
on line 11.— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

Mr Principal Deputy Speaker: I will not call
amendment Nos 438 or 439, as they are
mutually exclusive with amendment No 437,
which has been made. I will not call
amendment No 440 as it is consequential to
amendment No 432, which has not been made.

Amendment No 453 made:
In page 178, line 14, leave out from ", or" to end
of line 16 and insert

Amendment No 441 made:

"does not comply with the requirements of
paragraph 4.".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

In page 174, line 33, at end insert

Amendment No 454 made:

"(10) If there is a failure to examine P in
accordance with sub-paragraph (2), or to make
a report in accordance with sub-paragraphs (6)
and (7), the failure is an event which terminates
the authorisation.".— [Mr Hamilton (The
Minister of Health, Social Services and Public
Safety).]

In page 178, line 19, leave out from "or" to
"given" on line 20.— [Mr Hamilton (The Minister
of Health, Social Services and Public Safety).]
Amendment No 455 made:
In page 178, line 21, leave out sub-paragraph
(4) and insert

Mr Principal Deputy Speaker: I will not call
amendment Nos 442 to 449 as they are
consequential to amendment No 432, which
has not been made.

"(4) But if, before the end of the permitted
period—
(a) a fresh medical report is made in
accordance with paragraph 4, and

Amendment No 450 made:
In page 177, line 33, leave out sub-paragraph 1
and insert

(b) the fresh report states that in the opinion of
the person making the report the condition in
paragraph 12 is met, and has been met at all
times since the making of the medical report
mentioned in sub-paragraph (1)(b),

"(1) Where a report under this Schedule is
incorrect or defective in any respect as a result
of an administrative error, the appropriate
person may (subject to sub-paragraph (2))
amend the report for the purpose of correcting
the error.

the authorisation report is valid, and is to be
treated as always having been valid.".— [Mr
Hamilton (The Minister of Health, Social
Services and Public Safety).]

(1A) "The appropriate person”, in relation to a
report ("the relevant report”), means—

Amendment No 456 made:

(a) if the relevant report is a report under
paragraph 2 and the amendment is to the
medical report included in the relevant report,
the person who signed the medical report;

In page 178, line 28, leave out sub-paragraph
(5) and insert

(b) otherwise, the person who signed the
relevant report.".— [Mr Hamilton (The Minister
of Health, Social Services and Public Safety).]

"(5) Nothing in this paragraph limits the
application of paragraph 20.".— [Mr Hamilton
(The Minister of Health, Social Services and
Public Safety).]

Amendment No 451 made:

Amendment No 457 made:

In page 177, line 40, leave out "But".— [Mr
Hamilton (The Minister of Health, Social
Services and Public Safety).]

In page 178, line 32, at end insert
"22.—(1) This paragraph applies where—

Amendment No 452 made:
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(a) a report under paragraph 2 ("the
authorisation report”) has been made in respect
of a person ("P”); and

"would lack (or would probably lack)".— [Mr
Hamilton (The Minister of Health, Social
Services and Public Safety).]

(b) at any time before the end of the permitted
period, it appears to the managing authority that
a report under paragraph 11, 13 or 14 made in
respect of P ("the original report”) does not
comply with the requirements of that paragraph
("the relevant paragraph”).

Mr Principal Deputy Speaker: I will not call
amendment Nos 459 to 462 as they are
consequential to amendment No 39, which has
not been made.

(2) The managing authority may, before the end
of the permitted period, give notice in writing to
that effect to the person who signed the
authorisation report.

In page 180, line 34, after "independent" insert
"mental capacity".— [Mr Hamilton (The Minister
of Health, Social Services and Public Safety).]

Amendment No 463 made:

Amendment No 464 made:
(3) Where any such notice is given, the original
report is to be disregarded.

In page 182, line 8, leave out "likely to lack" and
insert "lacks, or probably lacks,".— [Mr
Hamilton (The Minister of Health, Social
Services and Public Safety).]

(4) But if, before the end of the permitted
period—
(a) P is examined, and a fresh report is made,
in accordance with the requirements of the
relevant paragraph (except any requirements
as to the timing of the examination or report),
and

Schedule 3, as amended, agreed to.
Schedule 4 (Lasting powers of attorney:
formalities)
Amendment No 465 made:

(b) the fresh report states that in the opinion of
the person making the report the condition in
paragraph 12 is met, and has been met at all
times since the making of the original report,

In page 186, line 32, leave out "give notice of
the fact in the prescribed form to" and insert
"notify".— [Mr Hamilton (The Minister of Health,
Social Services and Public Safety).]

the authorisation has effect, and is treated as
always having had effect, as if it had not
expired by virtue of the relevant paragraph.

Amendment No 466 made:
In page 187, line 9, after "revoked" insert

(5) Nothing in this paragraph limits the
application of paragraph 20.
(6) In this paragraph—

"or has otherwise come to an end".— [Mr
Hamilton (The Minister of Health, Social
Services and Public Safety).]

"the managing authority” has the same meaning
as in paragraph 21;

Amendment No 467 made:
In page 187, line 10, leave out sub-paragraph
(2).— [Mr Hamilton (The Minister of Health,
Social Services and Public Safety).]

"the permitted period” has the same meaning
as in paragraph 20.".— [Mr Hamilton (The
Minister of Health, Social Services and Public
Safety).]

Amendment No 468 made:
Schedule 2, as amended, agreed to.
In page 187, line 31, at end insert
Schedule 3 (Extension by panel of period of
authorisation)

"NOTIFICATION ON CANCELLATION
19A. If the Public Guardian cancels the
registration of an instrument as a lasting power
of attorney, the Public Guardian must notify—

Amendment No 458 made:
In page 180, line 19, leave out "would be likely
to lack" and insert
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(a) the donor;

(2) A supervision and assessment order may
also include a residence element (see
paragraph 5).

(b) each person appointed as attorney; and

(3) In this Schedule, references to the
commission of offences by a person include the
commission of offences in the circumstances
described in section 204 (finding that person
not guilty on the ground of insanity).

(c) each person (if any) appointed as
replacement attorney.".— [Mr Hamilton (The
Minister of Health, Social Services and Public
Safety).]
Schedule 4, as amended, agreed to.

PART 2

Schedule 5 (Existing enduring powers of
attorney)

MAKING AND CONTENTS OF ORDER

Amendment No 469 made:

CONDITIONS WHICH MUST BE SATISFIED
BEFORE ORDER CAN BE MADE

In page 201, line 36, leave out sub-paragraph
(2).— [Mr Hamilton (The Minister of Health,
Social Services and Public Safety).]

2.—(1) A court may make a supervision and
assessment order only if the following four
conditions are met.

Mr Principal Deputy Speaker: The Committee
Chairperson's opposition to schedule 5
standing part has already been debated.

(2) The first condition is that the court is
satisfied, on the required medical evidence, that
the supervised person has a disorder, or that
there is reason to suspect that the supervised
person has a disorder.

Schedule 5, as amended, disagreed to.
Schedules 6 and 7 agreed to.

Amendment No 470 made:

(3) The second condition is that the court is
satisfied, on the required medical evidence, that
examination of the supervised person ("S”) is
necessary or desirable for the assessment of
one or both of the following—

After schedule 7 insert

(a) whether the disorder requires treatment;

"SCHEDULE 7A

(b) whether consent to the giving of such
treatment will be given by S, or by a person with
authority to give consent on behalf of S, or
whether such treatment will be capable of being
given to S by virtue of Part 2 of this Act (or, if S
is under 16, under the Mental Health Order).

New Schedule

SECTION 205.
SUPERVISION AND ASSESSMENT ORDERS
PART 1

(4) The third condition is that the court is
satisfied that supervision under the order is
desirable in the interests of—

INTRODUCTORY
INTRODUCTORY

(a) securing the rehabilitation of the supervised
person, or

1.—(1) In this Part a "supervision and
assessment order” is an order made in respect
of a person ("the supervised person”)
containing—

(b) protecting the public from harm from that
person or preventing the commission by that
person of offences.

(a) a supervision element (see paragraph 3),
and

(5) The fourth condition is that the court is
satisfied that the making of such an order is the
most suitable means of dealing with the
supervised person.

(b) an assessment element (see paragraph 4).
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(6) In this paragraph "the required medical
evidence” means the written or oral evidence of
at least two medical practitioners, including—

(2) The assessment period may be the whole or
any part of the supervision period.
(3) Assessment under sub-paragraph (1) is to
be assessment of such of the following as the
medical practitioner considers appropriate at
the time of the assessment—

(a) if the disorder is mental disorder, the oral
evidence of an approved medical practitioner;
(b) otherwise, the oral evidence of a medical
practitioner who appears to the court to have
special experience in the diagnosis or treatment
of the disorder.

(a) the supervised person’s condition;
(b) either or both of the matters mentioned in
paragraph 2(3)(a) and (b).

SUPERVISION ELEMENT
(4) In sub-paragraph (1) "specified” means
specified in the order.

3.—(1) A supervision element is a requirement
that the supervised person be under the
supervision of—

RESIDENCE ELEMENT

(a) a social worker, or

5.—(1) A residence element is any requirement
as to the residence of the supervised person
during a period specified in the order ("the
residence period”).

(b) a probation officer,
for a period specified in the order ("the
supervision period”), which must be not less
than 6 months and not more than 3 years.

(2) The residence period may be the whole or
any part of the supervision period.

(2) The social worker or probation officer is
referred to in this Schedule as "the supervising
officer”.

(3) Before including a residence element, the
court must consider the home surroundings of
the supervised person.

(3) The court must not make a supervision and
assessment order unless it is satisfied that the
supervising officer is willing to undertake the
supervision.

(4) A residence element may not require the
supervised person to reside as an in-patient or
resident in a hospital or care home.

(4) If the supervising officer is a social worker—

PROCEDURAL REQUIREMENTS RELATING
TO THE MAKING OF THE ORDER

(a) the supervision and assessment order must
specify the HSC trust for the area in which the
supervised person resides or will reside, and

6.—(1) Before making a supervision and
assessment order, the court must explain to the
supervised person in ordinary language—

(b) the social worker must be an approved
social worker appointed as such by that trust.

(a) the effect of each of the elements included
in the order, and

ASSESSMENT ELEMENT

(b) that a court of summary jurisdiction, and the
court making the order, have power under
paragraphs 8 to 10, 11 and 13 to review the
order on the application either of the supervised
person or the supervising officer.

4.—(1) An assessment element is a
requirement that, during a specified period ("the
assessment period”), the supervised person
must—

(2) After making an order, the court must as
soon as practicable—

(a) attend at a specified place at a specified
time or times, or

(a) give at least 2 copies of the order to the
supervising officer, and

(b) make himself or herself available at a
specified place at a specified time or times,

(b) if the supervising officer is a social worker,
send at least 1 copy of the order to the
Probation Board.

for assessment by or under the direction of a
medical practitioner.
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(3) The supervising officer must give a copy of
the order to the supervised person.

order by substituting, for the current trust, the
other HSC trust.

PART 3

(3) The court must amend the order as
mentioned in sub-paragraph (2) if the
supervising officer applies for it to do so.

EFFECT OF ORDER

(4) Where—

7. Where an order is made, the supervised
person must (as well as complying with the
assessment element and any residence
element) keep in touch with the supervising
officer in accordance with such instructions as
that officer may from time to time give, and
must notify the supervising officer of any
change of address.

(a) the court amends a supervision and
assessment order under this paragraph, and
(b) the order contains requirements which in the
opinion of the court cannot be complied with if
the supervised person ceases to reside in the
area of the current trust,

PART 4
the court must either cancel those requirements
or substitute for them other requirements which
can be complied with if the supervised person
ceases to reside in that area.

AMENDMENT OR REVOCATION OF ORDER
AMENDMENT OF ORDER: GENERAL

MEDICAL REPORTS

8.—(1) A court of summary jurisdiction may, on
the application of the supervised person or the
supervising officer, amend a supervision and
assessment order—

10.—(1) In this paragraph "relevant medical
practitioner” means a medical practitioner by
whom or under whose direction the supervised
person—

(a) by cancelling any of the requirements of the
order; or

(a) has been assessed in pursuance of a
supervision and assessment order, or

(b) by inserting in the order (either in addition to
or in substitution for any such requirement) any
requirement which the court could include if it
were the court by which the order was made
and were then making it.

(b) is being treated for a disorder in pursuance
of such an order.
(2) Sub-paragraph (3) applies where any of the
following conditions is met—

(2) The power of a court under sub-paragraph
(1) does not include power to amend an order
by extending any period specified in it beyond
the end of 3 years from the date of the original
order.

(a) the order requires the supervised person to
attend or make himself or herself available for
assessment at specified intervals, but a
relevant medical practitioner considers that
assessment at longer intervals is sufficient for
the purposes mentioned in paragraph 2(3)(a)
and (b);

AMENDMENT OF ORDER: CHANGE OF
AREA OF RESIDENCE
9.—(1) This paragraph applies where—

(b) a relevant medical practitioner considers
that it is necessary or desirable, for the
purposes mentioned in paragraph 2(3)(a) and
(b), to assess the supervised person more
frequently than specified in the order;

(a) a supervision and assessment order
requires the supervised person to be under the
supervision of a social worker, and
(b) (in accordance with paragraph 3(4)) the
order specifies the HSC trust for the area in
which the person resides ("the current trust”).

(c) a relevant medical practitioner considers
that the supervised person no longer requires
treatment for his or her disorder;

(2) If a court of summary jurisdiction is satisfied
that the supervised person proposes to change,
or has changed, his residence to the area of
another HSC trust, the court may amend the

(d) a relevant medical practitioner considers
that the supervised person’s disorder is not (or
is no longer) susceptible to treatment;
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(e) a relevant medical practitioner considers
that the assessment period should be extended
(subject to sub-paragraph (5));

(2) The court may do so only if the court is
satisfied that, having regard to circumstances
which have arisen since the order was made, it
would be in the interests of the health or welfare
of the supervised person to revoke the order.

(f) a relevant medical practitioner is for any
reason unwilling to continue to assess or treat,
or direct the assessment or treatment of, the
supervised person;

PROCEDURAL REQUIREMENTS ON
AMENDMENT OR REVOCATION OF ORDER

(g) a relevant medical practitioner becomes
aware that the supervised person has been
admitted to hospital as an in-patient.

12.—(1) On the making under any of
paragraphs 8 to 11 of an order amending or
revoking a supervision and assessment order,
the court must as soon as practicable give to
the supervising officer at least 2 copies of the
amending or revoking order.

(3) The relevant medical practitioner must make
a report in writing to that effect to the
supervising officer.
(4) The supervising officer must—

(2) The supervising officer, when given copies
under sub-paragraph (1), must give a copy of
the amending or revoking order to—

(a) in the case of a report made as mentioned
in sub-paragraph (2)(a), inform the court which
made the order;

(a) the supervised person, and
(b) if the supervised person is receiving inpatient treatment or is residing in a hospital, the
person in charge of that hospital.

(b) in the case of a report made as mentioned
in sub-paragraph (2)(b) to (f), apply to a court of
summary jurisdiction for the order to be
amended as the court considers appropriate
(including by cancelling the assessment
element);

PART 5
BREACH OF ORDER

(c) in the case of a report made as mentioned in
sub-paragraph (2)(g), apply to a court of
summary jurisdiction for the assessment
element to be suspended whilst the supervised
person remains an in-patient.

13.—(1) This paragraph applies where—
(a) a supervision and assessment order is in
force, and
(b) the supervising officer applies to the court
that made the order for the order to be revoked
under this paragraph.

(5) On an application made in the case of a
report made as mentioned in sub-paragraph
(2)(e)—

(2) If—

(a) if the court considers it appropriate for the
assessment period to end later than the end of
the existing supervision period, the court may
extend the supervision period;

(a) it is proved to the satisfaction of the court
that the supervised person ("S”) has, without
reasonable excuse, failed to comply with any of
the requirements of the order, and

(b) the assessment period (as extended) must
not end later than the end of the supervision
period (as extended); and

(b) it appears to the court to be in the interests
of justice to do so,

(c) neither period may be extended beyond the
end of 3 years from the date of the original
order.

the court may revoke the order and deal with S,
for the matter in respect of which the order was
made, in any manner in which the court could
deal with S if a finding mentioned in section
205(1) had just been recorded by it in respect of
that matter.

REVOCATION OF ORDER
11.—(1) A court that has made a supervision
and assessment order may, on the application
of the supervised person or the supervising
officer, revoke the order under this paragraph.

(3) In doing so, the court must take into account
the extent to which S has complied with the
requirements of the order.
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(4) In proceedings under this paragraph any
question as to whether S has failed to comply
with the requirements of the order is to be
determined by the court and not by the verdict
of a jury.

(4) After making an order, the court must send
to the clerk of petty sessions for the petty
sessions district in which the supervised person
resides or will reside—
(a) a copy of the order; and

(5) Where the court proposes to exercise its
powers under this paragraph, it must summon
S to appear before the court and, if S does not
appear in answer to the summons, may issue a
warrant for the arrest of S.

(b) such documents and information relating to
the case as it considers likely to be of
assistance to a court acting for that district in
the exercise of its functions in relation to the
order.

PART 6
(5) The functions conferred by paragraphs 8 to
10 are to be exercised by a court for the petty
sessions district in which the supervised person
resides or will reside.

SUPPLEMENTARY
POWER TO VARY PERIOD FOR WHICH
SUPERVISION ELEMENT MAY BE MADE

(6) In paragraph 9—
14.—(1) The Department of Justice may make
regulations substituting, for the period of 3
years mentioned in paragraph 3(1), such other
period (exceeding 6 months) as may be
specified in the regulations.

(a) in sub-paragraph (1)(a), the reference to
supervision by a social worker includes
supervision by a probation officer appointed for
or assigned to a petty sessions district;

(2) Regulations under sub-paragraph (1) may
make in paragraph 8(2) any amendment which
the Department thinks necessary in
consequence of the substitution made by the
regulations.

(b) the references to an HSC trust or to the area
of such a trust include a petty sessions district.
(7) If the court amends a supervision and
assessment order so as to substitute one petty
session district for another, the court which
amends the order must send to the clerk of
petty sessions for the new petty sessions
district—

TRANSITIONAL PROVISION RELATING TO
THE ABOLITION OF PETTY SESSIONS
DISTRICTS
15.—(1) Until the day on which section 1 of the
Justice (Northern Ireland) Act 2015 comes into
operation, this Schedule is to be read with the
following modifications.

(a) at least 2 copies of the amending order; and
(b) such documents and information relating to
the case as it considers likely to be of
assistance to a court acting for that district in
the exercise of its functions in relation to the
order.

(2) If the supervising officer is a probation
officer—
(a) the supervision and assessment order must
specify the petty sessions district in which the
supervised person resides or will reside, and
(b) the supervising officer must be a probation
officer appointed for or assigned to that district.

(8) The clerk of petty sessions for the new petty
sessions district, when given copies under subparagraph (7), must give a copy of the
amending order to the supervising officer.".—
[Mr Hamilton (The Minister of Health, Social
Services and Public Safety).]

(3) If the supervising officer is a social worker—

New schedule agreed to.

(a) paragraph 6(2)(b) does not apply, but

Schedule 8 (Amendments of Mental Health
Order)

(b) the court must, as soon as practicable after
making the order, give to the probation officer
assigned to the court at least 1 copy of the
order.

Amendment No 471 made:
In page 211, line 17, leave out "affects any
liability of the patient to be" and insert "prevents
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the patient from being".— [Mr Hamilton (The
Minister of Health, Social Services and Public
Safety).]

In page 219, line 27, at end insert"(b) for 'a
place of safety' substitute 'an appropriate
place'.".— [Mr Hamilton (The Minister of Health,
Social Services and Public Safety).]

Amendment No 472 made:
Amendment No 477 made:
In page 218, line 18, leave out paragraphs 50
and 51 and insert

In page 219, line 28, at end insert

"50. Omit Part 6 (functions of RQIA).

"(4) In paragraph (5) for 'a place of safety'
substitute 'an appropriate place'.

51. In Article 90 (registration of private
hospitals) omit paragraph (1).

(5) In paragraph (7)—

51A. Omit Articles 91 to 94 (provisions about
registration and inspections).

(a) for ''place of safety'' substitute ''appropriate
place'';

51B. Omit Article 96 (offences under Part
7).".— [Mr Hamilton (The Minister of Health,
Social Services and Public Safety).]

(b) omit 'any police station,'.".— [Mr Hamilton
(The Minister of Health, Social Services and
Public Safety).]

Amendment No 473 made:

Amendment No 478 made:

In page 219, line 9, leave out sub-paragraphs
(3) and (4) and insert

In page 219, line 30, leave out "omit 'or" and
insert "for 'a place of safety or".— [Mr Hamilton
(The Minister of Health, Social Services and
Public Safety).]

"(3) In paragraph (2) for the words from
"facilities” to the end substitute "facilities to the
Review Tribunal as are necessary for it to
exercise its functions under this Order.”.

Amendment No 479 made:
In page 219, line 31, at end insert

(4) In paragraph (3) for "and RQIA as are
necessary for them to exercise their” substitute
"as are necessary for it to exercise its”.".— [Mr
Hamilton (The Minister of Health, Social
Services and Public Safety).]

"substitute 'an appropriate place (as defined by
Article 129(7))'.".— [Mr Hamilton (The Minister
of Health, Social Services and Public Safety).]
Amendment No 480 made:

Amendment No 474 made:

In page 219, line 38, after "(3)" insert
In page 219, line 13, at end insert
"—
"(4) After paragraph (3) insert—
(a) for 'a place of safety' substitute 'an
appropriate place';

'(4) Nothing in this Article applies in relation to a
person detained by virtue of the 2016 Act.'".—
[Mr Hamilton (The Minister of Health, Social
Services and Public Safety).]

(b) ".— [Mr Hamilton (The Minister of Health,
Social Services and Public Safety).]

Amendment No 475 made:

Amendment No 481 made:

In page 219, line 23, leave out paragraph 61
and insert

In page 220, line 13, leave out paragraph 67.—
[Mr Hamilton (The Minister of Health, Social
Services and Public Safety).]

"61. Omit Article 128 (pay, pensions etc of
patients).".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

Schedule 8, as amended, agreed to.
Schedule 9 (International protection of
adults)

Amendment No 476 made:
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Amendment No 482 made:

"— [Mr Hamilton (The Minister of Health, Social
Services and Public Safety).]

In page 226, line 15, leave out "permission" and
insert "leave".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

Amendment No 486 made:

Schedule 9, as amended, agreed to.

In page 234, column 2, leave out line 41.— [Mr
Hamilton (The Minister of Health, Social
Services and Public Safety).]

Schedule 10 (Consequential amendments)
Amendment No 487 made:
Amendment No 483 made:
In page 235, column 2, leave out line 2 and
insert

In page 228, line 17, at end insert

"

"A1. In section 116(1) (fees) after 'Enforcement
of Judgments Office' insert 'or the Public
Guardian'.".— [Mr Hamilton (The Minister of
Health, Social Services and Public Safety).]

Article 128.
In Article 129—

Amendment No 484 made:

(a) paragraph (3);

In page 231, line 11, at end insert

(b) in paragraph (7) the
words 'any police station,'.

"(4) In paragraph (4) at the end insert '(and
'sentence' includes a hospital direction under
Part 10 of the Mental Capacity Act (Northern
Ireland) 2016)'.

"— [Mr Hamilton (The Minister of Health, Social
Services and Public Safety).]

MAGISTRATES’ COURTS (NORTHERN
IRELAND) ORDER 1981 (NI 26)

Amendment No 488 made:
In page 235, column 2, leave out lines 4 and
5.— [Mr Hamilton (The Minister of Health,
Social Services and Public Safety).]

15. In Article 140 (appeals against conviction,
sentence etc) after paragraph (2) insert—
'(2ZA) In paragraph (1) 'sentence' also includes
a hospital direction under Part 10 of the Mental
Capacity Act (Northern Ireland) 2016.'.".— [Mr
Hamilton (The Minister of Health, Social
Services and Public Safety).]

Amendment No 489 made:

Schedule 10, as amended, agreed to.

Schedule 11, as amended, agreed to.

Schedule 11 (Repeals)

Long title agreed to.

Amendment No 485 made:

Mr Principal Deputy Speaker: That concludes
the Consideration Stage of the Mental Capacity
Bill. The Bill stands referred to the Speaker. I
ask Members to take their ease for a few
minutes.

In page 235, column 2, leave out lines 17 to
28.— [Mr Hamilton (The Minister of Health,
Social Services and Public Safety).]

In page 234, column 2, leave out lines 19 to 34
and insert
"
Part 6.
Article 90(1).
Articles 91 to 94.
Article 96.
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Private Members' Business

Mr McCallister: I beg to move amendment No
4: In page 1, line 20, after subsection (3) insert

Assembly and Executive Reform
(Assembly Opposition) Bill: Further
Consideration Stage

"; or whose members comprise 8% or more of
the total number of members of the Assembly,
and which does not contain a member who is a
Minister.".— [Mr McCallister.]

Mr Principal Deputy Speaker: I call Mr John
McCallister to move the Further Consideration
Stage of the Assembly and Executive Reform
(Assembly Opposition) Bill.

The following amendments stood on the
Marshalled List:
Amendment Nos 5 to 28, LT1, LT2 and LT3.

Moved.—[Mr McCallister.]
Given the length of the day that we have had, I
will be as brief as possible, although I am
always aware that, when people say that, they
then go on and speak for an hour. In guiding
the amendments in my name, I have been in
constant consultation with other parties,
reflecting not only on the Committee Stage and
some of the changes suggested there but
listening to the debate at Consideration Stage
and the parties' views.

Mr Principal Deputy Speaker: Members will
have a copy of the Marshalled List of
amendments detailing the order for
consideration. The amendments have been
grouped for debate in the provisional grouping
of amendments selected list. There is a single
group of amendments for debate. The debate
will be on amendment Nos 4 to 28 and the
three amendments to the long title, which deal
with motions, schedules and the long title.

I turn to amendment No 4 and the issue of 8%
forming the basis for an opposition. Debates at
Committee Stage and Consideration Stage
showed that we had to find a balance
somewhere. Originally, I proposed 5% of the
Assembly membership, and, in 'A Fresh Start',
it was moved to the d'Hondt threshold. No one
is ever quite sure what the d'Hondt level is, but
it is probably around 11% or 12%, maybe even
13% with the changes to the number of
Departments. I hope that we can find some
agreement around the 8% level and that
amendment No 4 will be made. It strikes the
balance between having an opposition of a
reasonable size and not setting the bar so high
that you have to meet the d'Hondt level.
Hopefully, the 8% level will find favour with
Members.

Members intending to speak should address all
the amendments on which they wish to
comment. Once the debate is completed, any
further amendments in the group will be moved
formally as we go through the Bill, and the
Question on each will be put without further
debate. If that is clear, we shall proceed.
Clause 2 (Formation of the Opposition)
Mr Principal Deputy Speaker: With
amendment No 4, it will be convenient to
debate amendment Nos 5 to 28 and the three
amendments to the long title. The amendments
deal with motions, schedules and the long title.
Three motions, three schedules and three long
titles are proposed.

Amendment Nos 5 and 19 are very technical in
nature. They are about addressing any
possibility of dealing with things like Royal
Assent coming late and d'Hondt being run
before we have fitted in the time. That allows
time for the Assembly to change its Standing
Orders to meet those needs if a party were
opting to take up its role as opposition after the
5 May Assembly election. That simply gives us
to 30 June 2016. Amendment No 19 means
that the Bill becomes law the day after Royal
Assent. It, again, is technical in nature.

Amendment No 6 is mutually exclusive with
amendment Nos 25 and 28. Amendment Nos
11 and 13 are mutually exclusive. Amendment
Nos 20 and 23 are mutually exclusive.
Amendment Nos 14, 17, 20 and 21 are
consequential to amendment No 11.
Amendment No 22 is consequential to
amendment No 12. Amendment Nos 15, 16, 23
and 24 to 28 are consequential to amendment
No 13. Amendment Nos LT1, LT2 and LT3 are
mutually exclusive to one another and
consequential to decisions on amendment Nos
11 and 13.

9.00 pm

I call Mr John McCallister to move amendment
No 4 and to address the other amendments in
the group. The three amendments to the long
title shall be decided at the end.

I will deal with my amendments first. I will link
amendment Nos 10 and 18. On amendment
No 18, in the Consideration Stage debate I felt
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that there was widespread support for how we,
as an Assembly, should have a debate around
an Executive's legislative timetable. I think that
even the Speaker, in his writings and
correspondence on the Bill, talked about how
we could create some family-friendly hours.
There are many Members with young families,
and it is a question of how we deal with that and
make this place more family-friendly and easier
for people to balance work and family
commitments. That is important. It also is an
important dynamic to make sure that we do not
end up in the situation that we had in the last
two mandates with a rush of legislation in the
last few weeks and months.

are on how that should be done, but that is not
in these amendments. The amendments
simply state that we should devolve those two
powers to the Northern Ireland Assembly, with
all the safeguards built in around crosscommunity support.
Amendment Nos 14 and 17 are technical
amendments to tidy up the language in the Bill
if amendment No 11 is made. Amendment No
11 gives you the mechanism to take those
small but important steps on the road to
maturity. It sends out a very important
message to the public that we are starting on
that road. We have just finished a lengthy
debate on something that is crucial to many
people. I wish to see the continuing process of
how the Assembly matures and evolves over
time reflected in the Bill through my
amendment.

Amendment No 10 addresses an issue relating
to private Members' Bills. Our colleagues in the
Scottish Parliament designate a Bill Clerk and
give total support for private Members' Bills. It
has been hard for our Bill Office to manage to
do that because it is dealing with so many
things. It has been unfair on staff, and the
amendment is simply a reflection of how we
could best deal with that. Amendment No 18,
which is on the legislative timetable, found
broad support from the Assembly and is aimed
at finding a way of writing it into the main body
of the Bill. I think that that is to be encouraged.

I now turn to amendments tabled by colleagues.
The SDLP has proposed various amendments
to the Bill and a new schedule on leaving the
opposition and rejoining the Executive. I
originally had a similar provision in the Bill, but
my policy intent — I seek some clarification
from Mr Attwood on this if he is speaking to it —
was always that you would broadly make your
decision at the start of a mandate: either you
are in the Government or you are in the
opposition. The reason I had written in a similar
provision — it was not completely the same —
was that, if you hit a crisis or needed to
negotiate someone in, you could do that.
Indeed, the reason I dropped it was that there is
provision there to rerun d'Hondt. However, I am
interested in and am not unsympathetic to that
amendment.

Amendment No 11 came about from reflecting
on the Committee Stage and the Consideration
Stage of the Bill. It was very much about
asking how we find a mechanism to start the
process of political maturation here. What are
the items on which we could get broad
agreement in the Assembly to say that we
should at least start the process of moving from
excepted to reserved matters? That is why
amendment No 11 is important. It is set in with
amendment No 20, which proposes a new
schedule that would put in the time frame for
agreeing the terms of a Programme for
Government. There seems to be broad
agreement amongst the parties that it is
desirable that we have control of that and that
more responsibility is devolved as the Assembly
continues its journey to maturity.

On the SDLP's other amendments, amendment
No 13 is mutually exclusive with my
amendment No 11. I am not unsympathetic to
the new schedule that it would create.
Personally, I would certainly support moving
back to the d'Hondt system for the election of
the First Minister, the deputy First Minister and
the Justice Minister, but it would be wrong of
me not to point out to Members that we have a
chance at getting agreement on amendment No
11 and at taking those small steps towards
political maturity here. I very much welcome
the engagement that I have had with Mr
Attwood and his party colleagues on the Bill
over recent weeks. I think that there is much
merit in the new schedule, but I do not think that
we will get support for it. I support, of course,
his amendments on a motion to request a
Programme for Government and on the function
of Statutory Committees, which got some
support in the last debate. However, I would
probably pitch this around amendment Nos 11,

When I reflected on the Consideration Stage, I
knew that we were not in a position to go as far
as I would have liked with designations,
petitions of concern or moving to weightedmajority voting. This proposal on the
Programme for Government and amendment
No 21 say that we should at least, at a future
point, given cross-community support, have the
ability and the power in the Assembly to decide
how we or a future Assembly might elect its
presiding officer or Speaker. That is all that this
does; it does not set out how we would do it.
You know from the original Bill what my views
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20 and 21, in saying that I think I can get
enough support in the Assembly to take those
steps towards that all-important political
maturity.

I turn to the amendments in the names of
Steven Agnew and Claire Sugden. Amendment
No 12 is a stand-alone amendment and would
effectively create a second schedule to the Bill.
There are important issues, and I know that Mr
Agnew and Ms Sugden have spoken before
about what Assembly processes there are for
holding Ministers to account or keeping within
the ministerial code. They are good, sensible
amendments that we should look favourably on.

I turn to the SDLP amendment on the
establishment of a welfare reform and
measures Committee. I am broadly supportive
of a measure like that, although it would
probably have been better to do it before we
gave some welfare powers back to
Westminster. If it were to look at things like
how we are spending the money or to hold to
account how we might use the £585 million on
welfare, it would be worth looking at that.
Indeed, is that where we want to spend that
money? Today, I got a response back from the
Employment and Learning Minister in which he
said that he effectively has no money to deliver
an economic inactivity strategy. Those are the
points that a Committee like that could certainly
look at, so I am not unsympathetic to that
amendment.

Mr Ross: I thank the Member for giving way.
Does he not think that there may be some
confusion around that amendment, given that
there is a distinction between the ministerial
code and the ministerial code of conduct? The
ministerial code is directly from the Northern
Ireland Act 1998 and the Northern Ireland (St
Andrews Agreement) Act 2006. Therefore, it is
entirely appropriate that the courts would be the
ultimate decision-maker regarding whether the
code has been broken. The code of conduct for
Ministers is something quite separate and
contained within the ministerial code. That may
be able to be decided in the Assembly or some
other structure, but does he not see that there
is a shortcoming in the way that the amendment
has been drafted in that there is no distinction
made between the two?

On the UUP amendments, I just worry that
amendment Nos 7 and 8 are slightly
contradictory. If one party formed the
opposition, taking out the provision for a deputy
leader of a non-Executive group could limit you
in what is written into Standing Orders on a
future occasion. However, I am very supportive
of adding, through amendment No 8, "oral
questions and statements". That is important.

Mr McCallister: I am grateful to the Member for
those points. It is up to those who tabled the
amendments to speak more fully to them, but
the general frustration in the Assembly is how
we hold Ministers to account when things go
wrong? We usually end up with a vote that
breaks down into a petition of concern, which
does not seem to get us anywhere. Sanction
has been passed on very few Ministers. I
suspect that some of that frustration is probably
coming out in the amendments.

Mr Kennedy: I am grateful to the Member for
giving way. He seems to have an unhealthy
fixation with the term "deputy leader". Given
the difficult experience he had in both the posts
that he held in different political parties, I
wonder at the wisdom. We are not particularly
stuck on titles, particularly "deputy leader". I
have been deputy leader too.

In conclusion, I hope that the amendments
standing in my name find favour with the
Assembly as I have tried to speak to every
party on many occasions on this and have
worked with them. If my amendments,
including amendment No 11, are made, I will
propose to move amendment LT1, which is the
amendment to put the long title back in, with the
transfer of responsibilities motion. I urge
Members to support the amendments standing
in my name because we have a chance to
shape the Bill, move in the direction of political
maturity for the greater good and improve the
delivery and accountability of the Assembly and
Executive.

Mr McCallister: I am grateful. I replaced the
honourable Member as deputy leader of that
party at that time, and I will not go into which of
us performed the role better. I know that he
certainly got to perform it for longer.
I accept his point that he is not fixated on titles:
I simply make the point that, if the leader were
not available, it might somehow limit things
further down, or you would be depending on
Standing Orders making more provision. I
would simply say that, if it is in the Bill and your
party was the party in opposition, you would not
have to use the title but might be glad of having
the position at the point when it comes to
asking questions of the First Minister and
deputy First Minister. That is the point. I
support your amendment No 8; it is a sensible
amendment.

9.15 pm
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Mr Sheehan (The Deputy Chairperson of the
Assembly and Executive Review
Committee): Go raibh maith agat, a PhríomhLeasCheann Comhairle. The amendments
under consideration cover a range of issues,
some of which were not considered by the
Committee. I should point out that the
Committee did not have sight of or consider the
amendments tabled at Further Consideration
Stage and, therefore, does not have a
Committee position on them. I will confine my
remarks to the amendments that deal with
issues that the Committee considered during
Committee Stage.

clause and the amendments relating to the titles
of the leadership of the opposition.
Amendment No 22, which has been tabled by
Steven Agnew and Claire Sugden, proposes a
provision in the new schedule that provides for
a procedure for the investigation of alleged
breaches of the ministerial code. During its
deliberations on paragraph 9 of the schedule to
the Bill as introduced, the Committee
considered a submission from Mr Steven
Agnew that called for the introduction of a
mechanism to investigate breaches of the
ministerial code as proposed in amendment No
22 today. The Committee did not seek an
amendment to the Bill to that effect. However,
in a previous Committee report on the review of
Parts III and IV of the NI Act 1998, Committee
members agreed that, subject to Assembly
approval, the Assembly and Executive Review
Committee may return to consider section 28A
of the 1998 Act relating to the ministerial code.

With regard to amendment No 4, the
Committee had considered the Bill sponsor’s
previous amendment to the criteria for a
qualifying party, which set a threshold of 5%, as
opposed to the 8% proposed by him today.
The Committee divided and agreed that it did
not support it. In its deliberations on the matter,
the Committee had before it the evidence of
Professor John Coakley, who reminded the
Committee of the need to be mindful of
changes in the electoral support base for
political parties with the proposed reduction in
the number of MLAs from 2021.

Finally, I wish to address the amendments
relating to a new schedule and the long title. I
remind Members that the Committee divided
and agreed that it was not content with the
schedule and the long title of the Bill as
introduced. The Committee did not have sight
of any of the amendments relating to the new
schedule and the long title and, therefore, does
not have a position on them.

Although the Committee did not have sight of
amendment No 6 prior to formal clause-byclause scrutiny, it considered the issue of
Members leaving the opposition and joining the
Executive, as provided for in that amendment.
The amendment, which has been tabled by the
SDLP, allows for Standing Orders to provide
that a Member or Members, having previously
declined ministerial office, could leave the
opposition and join the Executive. Paragraph
12 of the schedule to the Bill as introduced had
a similar provision for Members to leave the
opposition and join the Executive. During
Committee Stage, the Bill sponsor advised
members that he would oppose that provision
at Consideration Stage, and the Committee
unanimously agreed that it was content for him
to do so.

Ms P Bradley: I do not intend to prolong the
proceedings any longer than I have to. I will
simply outline the clauses that we intend to
support and those that we will oppose. At this
hour on a Tuesday evening, I do not know
whether I should thank Mr McCallister for
listening to the concerns that have been voiced
by Members and producing yet another set of
amendments. I suppose that we can be
thankful that we have only one group to speak
to this evening. Mr McCallister got up earlier
and said that he would not speak for very long.
For some, that means an hour, but, for him, it
did not mean very long. Many of us are now
into our seventh hour today in the Chamber, so
I thank him for that.

Amendment No 7, which has been tabled by
the Ulster Unionist Party, removes the
requirement for the nomination of a deputy
leader of the non-Executive party when the
opposition is formed by one qualifying party
only. The Committee considered the titles
proposed for the leadership of the opposition in
some detail during Committee Stage. The
Committee heard that, in Scotland and Wales,
there are no titles of leader of the opposition or
deputy leader; there is only the designation
"leaders of parties not in government". The
Committee divided and did not agree on the

Mr Speaker, I will begin with amendment No 4
to clause 2. In the previous debate we opposed
the amendment that a qualifying party be made
up of 5% of the total number of MLAs. In the
revised amendment to clause 2 we are happy
to support the Bill sponsor and his increase to
8%, and we are happy to support amendment
No 5 to clause 3.
With reference to amendment No 6 — the new
clause — I look forward to the explanation from
the Member opposite in deciding whether we
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support it or not. We will also be happy to
support amendment No 7 to clause 5, but we
will not support amendment Nos 8, 9, and 10.

contention and turbulence around welfare
suggest to us that the more we try to manage it,
the better it is for the authority of devolution.

On the subject of the new clause in amendment
No 9 — "Establishment of Welfare Reform and
Measures Committee" — I understand the
sentiments behind the new clause and, like
many others in the Chamber, I share those
concerns. I know that, when we had a lengthy
debate about the Welfare Reform Bill, this came
up several times, so I share the Members'
concerns, although I will not support their
amendment as I do not believe that this is
necessarily the right place for it. However, I
want to put it on record that I understand the
sentiments behind it.

The second reason is that, at times, I wonder
whether there is a full appreciation of the scale
of what is happening in welfare reform, arising
from the passage of the Northern Ireland
(Welfare Reform) Act 2015 in Westminster
before Christmas and the forthcoming passing
of the Welfare Reform and Work Bill, which is
going through Westminster and is the
consequence of the legislative consent motion
(LCM) passed in November in this place.
Sometimes I wonder if the full scale of that is
appreciated and how it will work through in the
lives of the citizens and communities of this part
of Ireland. A welfare reform and measures
Committee would enable the Assembly, in
recognition of the scale of what is happening
and what is to come, to have an institutional
mechanism to monitor and look at all of that.

We will support the Bill's sponsor in inserting a
new clause through amendment No 11 but will
not support amendment Nos 12 or 13. In
clause 12 we are minded to support
amendment No 14 as opposed to amendment
No 15 and will oppose amendment No 16.
Amendment Nos 17, 18, and 19 make small
changes, and we are happy to support the Bill's
sponsor on them. Turning to the schedule, we
will the Bill's sponsor on amendment Nos 20
and 21. At this stage, we will oppose the
remainder of the amendments to the schedule
— amendment Nos 22 to 28. Finally, we will
support amendment LT1 to the long title.

I will not have the opportunity tonight to read
into the record all that I intended to, but the
SDLP leader will lodge a commentary in the
Library on the scale of what the Assembly
agreed in November by way of the LCM and
what it will mean for people in Northern Ireland,
the highlight of which is benefit freezes for four
years. That is what we gave London the power
to do. There will be benefit freezes for four
years in jobseekers' allowance, employment
and support allowance (ESA), income support,
child benefit, applicable amounts of housing
benefit and so on and so forth. The Work and
Pensions Minister will have unilateral powers,
when national circumstances require him to do
so, to vary the benefits rate. There are
enormous changes for people on work-related
ESA and major cuts to their entitlements.
Support for mortgage interest will now be
treated as a loan. Those are the powers that
the Assembly gave to London through the LCM.

Mr Attwood: I again acknowledge the immense
contribution of both John McCallister and the
Bill Office. In a frenzied end of mandate period,
that office in particular has been very supportive
of Members from all parties across the range of
legislation, including this Bill.
I will commence my comments by addressing
amendment No 6 and other SDLP amendments
and will then, very quickly, address the
amendments tabled by other parties.

We owe it to our citizens that, given what
London is doing and what London is going to
impose, we in this place have an institutional
mechanism to try to manage, monitor and
mitigate all of that. We are now in the
surprising position where it was Members of the
House of Lords last week who voted down the
London welfare proposals to reduce people's
entitlement to ESA by £30 a week. We are
relying on London to make the argument that
the Assembly should have been making in
terms of its own authority. Is there not a
responsibility to our citizens and communities to
manage all of that?

(Mr Speaker in the Chair)
We have proposed a welfare reform and
measures Committee. I note that Ms Bradley
said that she supported the sentiment but did
not, from what I can conclude, support the
method. Taking a step back from the wider
politics around this issue and this place, I would
like to advance a number of reasons why this is
the time and place to introduce this mechanism.
The first is that, if the history of the last two or
three years demonstrates anything, it proves
that we should try to build better mechanisms
into the architecture of devolution so that we
can better manage the welfare issue. The
history of the past two or three years and the

The reason why I say that it seems to me that
some people do not understand this or pretend
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inform any future decisions that we have to
take." [Official Report Vol101, No8, p48, col
1].

not to understand it is the comments that were
made by two Ministers. On 7 December 2015,
the deputy First Minister said that the vote on
the LCM that took place in the House:

9.30 pm
"was to deal with what I regarded as a
technicality".

A lot of water has passed under the bridge
since that time, and I would argue that, given
the nature of this issue, the surrender of welfare
responsibility to London with the LCM in
November and the severe impacts in real time
and much more than a technicality that the
current Bill in London will have upon our
citizens, then people should think again about
building into the institutions of this Assembly a
mechanism that can, as the amendment
suggests, keep under review the 2015 Act;
keep under review the Bill that is going through
the Chambers in Westminster at the moment;
monitor the implementation of both; and
consider all consequential welfare measures
and absence of mitigation. We owe it to our
citizens to build that into the architecture and,
through that mechanism, come up with
proposals that, through a motion in this
Chamber, we put to London to try to mitigate
their future thinking, not least when it comes to
those matters that have not been devolved and
are the responsibility of HMRC.

He added:
"I regard it as a technicality that saved us
£40 million." — [Official Report, Vol 110, No
2, page 29, cols 1- 2.]
It is not a technicality to hand powers to London
that see benefit freezes for four years. It is not
a technicality to hand to London unilateral
power to reduce the benefit cap when national
circumstances, as London deem them to be,
prevail. It is not a technicality that the House of
Lords last week voted down the ESA proposals
that form part of the Welfare Reform and Work
Bill. Similarly, on 24 January, Mr O'Dowd said
that London was:
"passing a piece of legislation which has
more to do with timing than it has to do with
policy."
What has freezing benefits for four years got to
do with timing? It is all about hitting in the
pocket people in Northern Ireland who will
have, unlike in the couple of years since 2011,
no uprating of their benefit.

I say to the DUP in particular, have the
circumstances not sufficiently changed in the
last year for the DUP to take the natural
conclusion of what Mr Robinson said a year
ago and agree to establish a Committee here to
influence what happens over the coming
months and into the next mandate?

There is a change coming, and there will be
real timeline impacts as a result of what London
is proposing in that people here will have to live
with the consequences of the LCM for four
years. For those three reasons, the SDLP
again makes the argument that we should have
a welfare reform and measures Committee.

I now move to paragraph 3 in the schedule,
which is a very simple proposal to revert to the
process that governed the election of the First
Minister and deputy First Minister further to the
Northern Ireland Act 1998 and the Good Friday
Agreement. That required of the Assembly a
procedure to elect, in this Chamber, the First
Minister and deputy First Minister by a majority
of Unionists voting and Nationalists voting on a
joint ticket. The reasons for that, at that time,
were self-evident, and I do not intend to
rehearse them.

Ms Bradley rightly pointed out that, this time last
year, we made this proposal. When we made
the proposal, this is what the then leader of the
DUP and First Minister said:
"I say to the Member ... that I have no
difficulty in supporting that kind of
Committee, though it is not a matter for this
legislation." [Official Report Vol101, No8,
p47, col 2]

We think that it is time now, nine years since
that was undone at St Andrews and by the
subsequent St Andrews Act, to revert back to
the processes that were in place further to the
agreement and the Northern Ireland Act, and to
reverse from the process of the St Andrews
negotiations and the St Andrews Act, whereby
there was a process of nomination by envelope,
rather than election under the rules of the
Assembly prior to that time. I urge Members to

He added:
"You do not [have to] set up an Assembly
Committee through DSD legislation. I have
no difficulty in having continual monitoring
and observation of how the welfare ....
proposals are working out, and that will
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consider whether this is not the time and place
to return to that mechanism.

entitlements on the Floor of the opposition
leader and deputy leader but, more crucially
even than that, a review of the support for
private Member's bills, as proposed by Mr
Allister. This is a minimum amendment. It calls
for a review on an occasional basis. It does no
violence to anybody in the Chamber; in fact, it
serves the interests of all parties and all private
Members to have an occasional review about
what support is necessary for private Members
bringing forward a private Member's Bill. The
character of devolution, in many instances, has
been defined by the character and quality of
private Member's Bills. I look behind me to
people who have sponsored such legislation,
and Northern Ireland is a better place because
of it. Therefore, I ask Members to support that.
I do not know the position of Sinn Féin on it.
Ms Bradley said that she would oppose
amendment Nos 8 and 10. Surely those
amendments, especially amendment No 10, are
a minimum intervention to serve the interests of
everybody, including Ms Bradley, and I urge
that the DUP to consider that further.

Similarly, amendment No 36, again reverts to
the d'Hondt principle, laid down in section 18 of
the Northern Ireland Act —
Mr Weir: Will the Member give way?
Mr Attwood: I will, yes.
Mr Weir: Just to confirm, unless I misheard the
Member, he mentioned amendment No 36, but
this only goes up to amendment No 28.
Mr Attwood: I stand corrected on that and
correct the record, but the appropriate
amendment, which the Member knows, even if I
do not know its correct number —
Mr Agnew: No 26.
Mr Attwood: Amendment No 26. I thank the
Member behind me. Amendment No 26
reintroduces the d'Hondt principle for the
nomination of all other Ministers, per the
provisions of the Northern Ireland Act and the
Good Friday Agreement. On the bespoke
arrangement that the SDLP opposed and that
was introduced to the House further to
legislation in 2010 whereby the election of the
Justice Minister was to be by a crosscommunity vote, we think that we are in a place
and in a phase of politics where we should
revert to the proposals that were in the Northern
Ireland Act governing the nomination of all
Ministers.

We listened closely to what the proposer of
amendment No 11 said about the transfer of
responsibilities. It brings me to make this point:
the SDLP is minded to support the proposals
tabled by Mr McCallister in respect of the
change from excepted to reserved matters. We
do that in a quite delicate way; we restrict it to
the issue of the Programme for Government,
even though that matter is already, in one way,
addressed by the legislation that is about to be
tabled in Westminster arising from A Fresh
Start. We also do it in order to encourage a
debate about the role and authority of the
presiding officer or Speaker. We think that
there is time and place to have a wider
conversation about that issue and all the
principles that were articulated in an earlier
amendment from Mr McCallister in relation to
the nomination of a Speaker and, thereafter,
how a Speaker would conduct his affairs and
whether the Speaker or presiding officer would
stand for election in the future. On this
occasion, we are minded to support
amendment No 11 in order to test the waters.

I will now touch on all the other amendments,
including other amendments in the SDLP's
name. In respect of amendment No 4, tabled
by Mr McCallister, subject to what we hear in
the debate, we are inclined to support it and
amendment No 5 in relation to the timeline for
the formation of an opposition. That is in the
event that any opposition is formed because,
whilst there may be a statutory provision further
to the passage of this legislation for that to
happen, there is no presumption that there will
be an opposition. It may be that those parties
entitled under democratic mandate and the
d'Hondt principle to take up their entitlements in
the Executive will do so. I am sure that that is
the intention of all parties going into the
election.

We are not anxious about further powers being
transferred to the Assembly or for mechanisms
to be created whereby, in the fullness of time,
the powers, role or character of devolution
might be enhanced. It might be useful to test
the waters in a moderate way through the
amendments proposed by Mr McCallister, both
on the presiding officer and in respect of the
issue of the PFG.

I will not speak on amendment No 6 because I
do not intend to move it. We are against
amendment No 7 in respect of the removal of
the "Deputy Leader" reference. We support
amendment Nos 8 and 10, both for the

We listened closely to what Mr Agnew and his
colleague had to say in relation to his schedule
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about breaches of the ministerial code,
because, let us be frank, this Chamber has not
covered itself in glory when it comes to claimed
breaches of the ministerial code. Without going
into detail, Ministers have escaped proper
remedy, censure or intervention by the
Assembly because people have not thought
independently and objectively about the failure
of Ministers to live up to the ministerial code.
We listened closely to what has been said in
that regard.

I will now look specifically at some of the
amendments, beginning with amendment No 4
on qualifying parties. We thought through who
should be eligible for the rights and entitlements
that will come with forming an opposition, as
well as the differentials between parties that are
in opposition to Government and parties that
are not in the Government. In this amendment,
the threshold has been heightened since the
previous stage, but it still seems, broadly, a
pragmatic approach that recognises that the
institutions should evolve. It provides better
future-proofing mechanisms than if the
threshold were at the other end of the scale and
parties were excluded at the point that they no
longer qualified for a Ministry. It gives more
space for any future size or shape of the
Assembly. It should also encourage a more
dynamic democracy in this House.

Finally, I ask Members to support amendment
No 13, tabled by the SDLP. As the Deputy
Speaker indicated, amendment Nos 11 and 13
are mutually exclusive. Members can,
therefore, pass amendment No 11 and
amendment No 13. By doing so, they can
create further mechanisms for motions to come
forward to the Chamber in relation to those
matters identified in the schedule. I encourage
Members to support that mechanism for
bringing about further reform of the Assembly in
future.

9.45 pm
We have seen the lack of delivery since 2007.
We have seen the relationship between the
larger, more dominant parties in the Executive
and the smaller ones. Indeed, we have seen
Executive parties voting against the Budget, the
Programme for Government and other issues.
Rather than continuing to see, effectively, an
opposition within the Government, hopefully we
can create a robust enough space for those
parties that decide that they do not wish to be
part of the Government, for one reason or
another, to provide an effective opposition
voice.

Mr Kennedy: The day is far spent, and some
are far from home. I welcome the opportunity
to speak on the Bill at Further Consideration
Stage. It is always a pleasure to follow Mr
Attwood. Neither I nor my party always agree
with what he says, but at least he makes a
contribution to the House in a very thoughtprovoking way, as he has tonight.
There were a huge number of amendments at
the previous stage, and there are quite a few at
this stage that, if made, will, once again, totally
change the shape of the Bill from what we saw
when it was introduced. Clearly, the sponsor of
the Bill is keen to salvage whatever he can in
the circumstances that he finds himself in.

Amendment Nos 5 and 19 are on the timing of
the Bill's coming into effect. We can support
those proposals to prevent a situation where
parties still cannot form an official opposition
following successful passage of the Bill. I do
not think that, after all this time, we want to
come back after the election and have parties
unable to form an official opposition.

My party's support for the establishment of an
opposition in this House has long been on the
record. It is the norm in pretty much every
democracy, yet we are still waiting patiently to
see those structures put in place in this House.
We have seen the disengagement between this
House and the public outside these walls.
Offering them an alternative, or the chance to
change their Government, could be a
transformational way of reengaging the wider
population and the electorate. There also
needs to be better governance and increased
delivery. We are seeing other measures,
including a reduction in the number of
Departments and MLAs, which, hopefully, will
lead to improved governance in Northern
Ireland. I am also hopeful that a number of the
amendments tabled today that I will touch on
will help to address public apathy towards this
House.

Amendment Nos 7 and 8, tabled by my party,
are the removal of the need for deputy leader
and opposition leader questioning rights. The
first is to tidy up something on which I had an
exchange earlier with Mr McCallister, who loves
terms like deputy leader. We have always felt
that any titles within the opposition should be
informal. Deputy leader seems to be a party
position. We are not convinced of the need to
have that formal position within the opposition,
especially given that, in this scenario, it would
be formed by just one party.
On amendment No 8, it is vital that any
opposition has adequate opportunity to
question, scrutinise and debate in the House.
This amendment is an attempt to broaden out
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Mr Kennedy: I am grateful to the member for
giving that information.

the opportunities for the leaders of parties
making up opposition to question the First
Minister and deputy First Minister. It seems
right that they should take up the first two
questions in response to questions for oral
answer and statements — alongside topical
questions, as is already outlined in the Bill.
There is not a great deal of detail on what
enhancements the opposition will receive to
their contributions in the House. This is a fairly
modest adjustment and is compatible with what
should be the natural order of things in a
Government and opposition model of
democracy.

My memory of Ministers taking each other to
court was that it was fairly unedifying for the
Assembly and Executive generally and for local
politics.
As indicated at Consideration Stage, we are
happy to support amendment No 18, which
concerns the legislative timetable. There has to
be a better way of passing legislation through
the House than the tidal wave that we have
seen arriving in the latter part of this mandate.
There has been a rush to the gate. This late
sitting, other late sittings in recent days and
predicted late sittings are part of that. Putting
an onus on the Executive to lay a legislative
timetable can provide a better and steadier flow
of legislation through the House, allowing more
time for scrutiny and proper debate.

We support the amendments tabled in the
names of Ms Sugden and Mr Agnew on alleged
breaches of the ministerial code. The current
situation, where we have a process for
independent investigation and reporting for
MLAs but not for Ministers, is in many ways
ridiculous and unsustainable. To continue to
fail to take action on this will only serve to
undermine public confidence in this House.

Amendment No 23 has been referred to,
particularly by Mr Attwood and less so by
others. It concerns the joint election of FM and
dFM. In moving away from the joint election by
cross-community vote that was put in place in
1998, we have seen the compounding of
sectarian headcounts at Assembly elections.
Since the changes made at St Andrews, we
have seen the DUP and Sinn Féin using it,
during elections in particular, to go to the doors
either scaremongering about the possibility of a
member of Sinn Féin taking up the role of First
Minister or to rally people behind the cause of
beating unionism to the post.

Mr Ross: I thank the Member for giving way.
Of course, the MLA code of conduct is not a
legal requirement, whereas the ministerial code
is. That is where the distinction has to be
made. I made the point to Mr McCallister
earlier that, whilst the ministerial code of
conduct may have some sort of mechanism for
investigation within the Assembly or by an
independent commissioner, surely the
ministerial code, as a legal requirement, has to
be settled ultimately in the courts.
Mr Kennedy: I am grateful to the member for
his intervention. The improvement that is
outlined in this amendment will at least satisfy
some of the public concerns about Executive
Ministers being at loggerheads or capable of
going on solo runs. It is outrageous that we do
not have a process of independent investigation
of any alleged breaches of the ministerial code.

Dr Farry: Will the Member give way?
Mr Kennedy: Yes.
Dr Farry: I appreciate the sentiments of the
Member, and I probably concur with him on the
amendment. However, is it not a little strange
to make those comments in light of what
happened during the general election in a
number of constituencies, including his
constituency of Newry and Armagh, as well as
East Belfast and Fermanagh and South
Tyrone?

Mr Ross: Will the Member give way?
Mr Kennedy: Yes.
Mr Ross: I really hate to labour the point but, of
course, we do have an independent arbiter of
the ministerial code. Two Ministers have been
sanctioned in the courts around breaching the
ministerial code. It is misleading to say that
there is no mechanism there. That mechanism
may be far from perfect and members of the
public may be frustrated with it, but we have to
acknowledge that there is an independent
mechanism there to ensure that the ministerial
code is enforced.

Mr Kennedy: I am grateful to the Member for
his intervention. It is clear that the Alliance
Party is still sore at having lost East Belfast to
the agreed unionist candidate on that occasion.
Sour grapes do not contribute meaningfully to
the debate.
We should return to joint election and, indeed, a
shared future, if it is to mean anything. The
largest parties agreed a shared future strategy
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on their own. I do not think that any of the other
parties signed up to that. If it is to be truly
shared and not simply shared out, there should
be a joint election. OFMDFM and its future
reincarnation — the Executive Office — will
have to be inhabited by a unionist party and a
nationalist party. A joint election, with a
majority of unionists and a majority of
nationalists voting in it, would best reflect that.

that the main opposition party would have a
deputy leader to start with, unless it happened
to be NI21. [Laughter.] We are not going to
object to that part of clause 5; it is not one of
the most important features of what is left of the
Bill.
We agree with amendment No 8 totally.
Inserting "oral questions and statements" is a
useful addition to the good workings of the
Assembly.

The debate will not be that lengthy, but the
votes and the consequence of those votes will
be more telling in how the Bill emerges at Final
Stage. That outcome is one that we look to
with great interest.

I listened carefully to what Mr Attwood said
about amendment No 9. He ranged far and
wide on the reasons why we needed a
Committee like the one proposed in the
amendment, and he is clearly very sore about
having to rely on London for some decisions.
He talked about the scale of change and the
breadth and effect of welfare reform, and I tend
to agree with him about the new clause; it
would be a good addition to our structure. I
cannot help thinking that it would mostly
discuss human rights and equality. I remember
the Ad Hoc Committee talking about that before
the Bill was passed. I have said it many times,
and I will say it again: in Westminster, they
have a Standing Committee that looks at these
issues across the board. Maybe we will get to
that some day, but this would be a good start
on a very important subject.

Mr Lunn: I join others in congratulating John
McCallister on his perseverance, fortitude and
patience. He has managed to get the Bill
through to this stage. Bits have fallen off it at
every stage, but it is still a worthwhile Bill.
There is useful stuff in it for us to pass tonight,
so I hope that we will pass most of it.
So far, Sinn Féin has been very reticent about
what it is going to do about the Bill. Mr
Sheehan spoke as Deputy Chair of the
Committee and reiterated some of the
Committee decisions. I think that, at the last
stage, Sinn Féin voted against everything, so,
unless another Sinn Féin Member speaks, we
will have to wait and see what way that party
will vote.

I am surprised that the DUP has indicated that it
might vote against amendment No 10, because,
frankly, I cannot imagine an argument against
something that would provide support for the
development of private Members' Bills at least
once every three years. We have seen the
difficulties that Members have had in trying to
force private Members' Bills through the House.
Those difficulties are not entirely due to the
House not agreeing with them; it is a big job.
Somebody mentioned that, in Scotland, a Bill
officer is designated to deal with a private
Member's Bill. Some of the private Members'
Bills that have been proposed here have been
at least as valuable as some of the government
Bills.

Mr Kennedy made the point about the gradual
transformation of this place. I agree with him
that it is slow, but at least it is sure. We will
have fewer MLAs and fewer Departments, and,
if things go according to plan, either through
this Bill or through 'A Fresh Start', we will
eventually have some sort of opposition, which
cannot be a bad thing.
I will go through the amendments, but I will not
spend very much time on them. We agree with
amendment No 4. The figure of 8% is a good
compromise between what was originally
proposed and what was threatened, and it is a
useful addition to clause 2 as another option. It
follows from amendment No 5 that there will be
time for the qualifying parties to get their act
together.

Dr Farry: More.
Mr Lunn: Perhaps more, as somebody has
whispered to me. The amendment has value.

I would have had plenty to say about
amendment No 6, except that Mr Attwood has
said that he will not move it. That is a relief,
because I certainly could not have voted for it.

Amendment No 11 inserts a new clause for the
Executive's transfer of responsibilities motion.
Maybe I misunderstood Mr Attwood, but it is
mutually exclusive with amendment No 13, so it
is interesting that the SDLP will support
amendment No 11. It would have gone to the
vote anyway. If amendment No 11 does not
pass, we will support amendment No 13,

Amendment No 7 in the name of Mr Kennedy
and Mr Swann leaves out the paragraph that
refers to the need for a deputy leader of the
main opposition party. I would have thought
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— it is a pity that we have designations, but
there we are —

because they are not vastly different. By the
sounds of it, amendment No 11 will be the one
to pass.

"a majority of the designated Unionists
voting and a majority of Assembly members
voting."

Amendment No 12 is on breaches of the
ministerial code. I will not repeat what others
have said about breaches of the ministerial
code, but it is certainly something that needs
tidied up. I am not satisfied that recourse to the
courts of the land is the way to settle disputes
between Ministers in the same Executive or
Government. Perhaps we need amendment No
12, and we will certainly vote for it.

That might give us some clout in the matter.
Amendment No 24 proposes that political
parties be required to establish a Programme
for Government no later than two weeks after
an Assembly election. That was discussed at
Consideration Stage. It could be two, three or
four weeks. I think that it started off at four
weeks, and now it is two, or else the other way
round. Two weeks is probably sufficient.

10.00 pm
As for amendment No 13, let us see where we
go with amendment No 11. I do not think that
we need to dwell on amendment Nos 14, 15, 16
and 17 because they are consequential.
Amendment No 18 proposes:

I do not know whether Mr Attwood will move
amendment No 25. He is indicating that he will
not, so I will not berate him about it.
Amendment No 26 proposes that all Ministers
be nominated under the d'Hondt system. Let
me put it this way: frankly, I doubt that Sinn
Féin or the DUP will wear that one, so it is
probably not going to have legs. It is purely
symbolic; it is in the wish list of things that we
might ask Westminster to rule on. I do not think
that, in the present circumstances, it will pass
tonight. At the minute, it is entirely up to the
Assembly who gets the Justice Ministry, and I
fancy that it will stay that way.

"an annual debate on the Executive
legislative timetable".
What a good idea, Mr Speaker; let us go for it.
That would be a step forward. Amendment No
19 proposes to:
"Leave out ‘one month after the day’ and
insert ‘the day after’"
— Royal Assent. I imagine that that is the
norm. I have never studied the subject but I
thought that a Bill would come into effect on the
day after Royal Assent. However, I am still
learning here.

Amendment No 27 relates to the function of
Committees to scrutinise Ministers, propose
legislation and so on. I have no problem with
that whatsoever. You can word it whatever way
you want, but Committees will continue to
scrutinise, criticise, support and propose
legislation, as they always have.

I move now to the schedules, or what I might
call the wish list. There is not much in the
schedules that I disagree with. On the issue of
reserved rather than excepted matters, I must
confess that I had to look up what that meant. I
understand now that, if a matter is reserved,
and if Westminster agrees, it may be passed to
the Assembly to deal with, whereas if it is an
excepted matter, Westminster has to deal with
it. If we are maturing as an Assembly, surely
we can manage those matters ourselves.

I think that is about it, Mr Speaker. We
instinctively support Mr McCallister's
Amendment No LT1 as the long title to go for.
We will see what way the votes go, Mr Speaker,
but that is all that I have to say.
Ms Ruane: Go raibh maith agat, a Cheann
Comhairle. I do not want to delay the House
tonight because we laid out our stall to John
McCallister and the House at Consideration
Stage, when we stated that we believed that the
need and demand for opposition had been
realised and satisfied in the Fresh Start
Agreement. That remains our position. There
is nothing in any of these amendments that
changes that opinion. It remains our belief that
the content of the amendments could be
steered through by convention or by amending
Standing Orders, or a combination of both.
Sinn Féin will be registering its opposition to all
the amendments.

I am absolutely on board with the bit on the
ministerial code. Amendment No 23 relates to
the election of the First Minister and deputy
First Minister. We agree with the SDLP and the
Ulster Unionists on that. Amendment No 23
proposes that the Assembly shall elect the First
Minister and deputy First Minister or joint First
Ministers:
"with the support of a majority of the
designated Nationalists voting,"
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Mr Agnew: I will not speak to all the
amendments. Rather, I will focus on
amendment Nos 12 and 22 on the ministerial
code; amendment No 26 on the appointment of
Ministers; and amendment No 24 on agreeing a
Programme for Government.

"Well, even though I was in the Building and in
my MLA office, I was at a party meeting and not
acting as an MLA." That seems to be a
reasonable defence to make a breach
inadmissible, and I have criticised that. The
scope should extend to all political acts. It is
reasonable to assume that an MLA is being an
MLA when he attends a political rally or party
meeting. It is reasonable that the public expect
MLAs to adhere to the code of conduct. The
process itself is one that I support. I will give
way to the Member if I have said anything
different in the past, but that has been my only
criticism. I made those points during the
Committee's review of the code of conduct and
was voted down by other parties. I accept that
and move on.

It was necessary to table amendment Nos 12
and 22 in my name and that of Ms Claire
Sugden to correct an anomaly that has existed
for as long as these institutions have been up
and running: MLAs are held to a ministerial
code that is independently investigated when
breaches are alleged, with published reports
and full transparency around that process, but
complaints against Ministers cannot be
investigated in such a way. There is no
transparency. Indeed, there is not even a
procedure for dealing with complaints other
than to appeal to the particular party leader to
rein in that Minister. Unfortunately, in Northern
Ireland, that has not taken place: no Minister
has been disciplined by their party leader, and
neither the ministerial code nor the code of
conduct has been upheld.

The process that I envisage is similar. The
Member is right that the detail is not in the
amendment, nor is it intended to be there or in
much of what is proposed in the schedules. It
is about agreeing principles, and the principle
that I ask the Assembly to agree today is that
Ministers should be held to a code of conduct.
The Member makes the distinction between the
ministerial code and the code of conduct. Of
course, the code of conduct is contained within
the ministerial code. If the Member feels so
compelled, and if there were a genuine will by
the party opposite to correct that anomaly and
open the code of conduct to full public scrutiny
and a complaints procedure, we could agree
the amendment because it is simply a
compulsion on AERC to table an Assembly
motion. The amendment does not give the
detail; it agrees a principle and allows some
flexibility.

At previous stages of the Bill and in other
debates, I have talked about how we need to
move beyond the institutions simply surviving to
their producing good governance. This is
another opportunity to show that we are serious
about that, but I fear that it will be wasted.
Mr Ross: Will the Member give way?
Mr Agnew: I will. I suspect that I know the
point.
Mr Ross: I will take you up on the other point.
You heard the points that I made earlier, and I
am sure that you will want to respond on the
definitions of and distinctions between the two
codes. I know that, in the past, the Member
has been quite critical about how the
investigation of the MLAs' code of conduct
works and said that he is not entirely satisfied
with that process. I wonder what process he
suggests. In amendment No 22, it is not
entirely clear who would do the investigation
and whether it would be any different from the
investigation of MLAs' conduct. How would it
be an improvement on the current system for
investigating MLAs, of which he has been quite
critical in the past?

If the Member is saying that he is agreed in
principle to an independent investigation of the
code of conduct, articulates that and votes on
that basis, AERC, in acting on this, can look not
just at the content of the amendment but at the
content of the debate.
Mr Ross: I appreciate the Member giving way.
My point is that there is an independent
mechanism for the ministerial code, which is a
legal requirement, and that is, appropriately, in
the courts. The House deserves a little more
information in that we are beyond debating the
principles of the Bill, which is Second Stage,
and are now looking for detail. If you are asking
somebody to support an amendment, it is
appropriate that we ask for the detail of how
you think it will work in practical terms. The
Member's amendments are lacking in that
regard. The House is due the courtesy of a
little more information about how the
mechanism would work in practice.

Mr Agnew: I thank the Member for his
intervention, but I am somewhat confused by it.
The only thing that I have been critical of is the
scope of the code of conduct, in that it applies
to MLAs only in their role as an MLA. It is quite
strictly defined. An all too common defence is,
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Mr Agnew: I thank the Member again. In this
case, I would distinguish between legislation in
the main body of the Bill and the mechanism
that Mr McCallister has devised to get around
issues that are not within the competence of the
Assembly. There is a different nature to the
schedules, and it is clear that the intent of the
motion is about agreeing a principle. I am not
making a point about Second Stage as
opposed to Further Consideration Stage; it is
about the Assembly stating its intent that it
wants independent investigation. I accept the
Member making a distinction with the code of
conduct. If we were to agree that, the matter
could be resolved to the Member's and my
satisfaction if he were minded to support
independent investigation of the code of
conduct. I do not accept that legal recourse is
sufficient. You should not have to have the
means.

support this and to make Ministers subject to
some accountability for how they conduct
themselves.
10.15 pm
I move on to amendment No 26. I want to
speak on the appointment of Ministers and
about bringing the Minister of Justice into
d'Hondt. I think that my first contribution to the
Assembly was when we debated the
appointment of the Justice Minister. I said then
— I hold to it now — that the current
mechanism for appointing a Justice Minister
effectively propped up a sectarian system. That
was the whole rationale in 2010 for separating
the Justice Minister from the others. I have no
loyalty to d'Hondt: if we want to debate how we
appoint Ministers on the whole, that is fine, but
making special provision for the Justice Minister
was purely and simply about one thing. It was
about saying, "We have to keep them uns out of
Justice". I do not know whether that was the
DUP saying, "We have to keep Sinn Féin out of
Justice". The spectre of Gerry Kelly being
Justice Minister was often brought up — not by
me, Mr Kelly, but by others. It was deemed
equally unacceptable that the DUP should hold
the post of Justice Minister. That mechanism
was created to continue the sectarian attitudes
of keeping the other out. Surely these
institutions, when they were created, were
about moving on from that.

Ministers and the Assembly have been brought
into disrepute. Ministers have been ill served,
and the public have been ill served. When
Arlene Foster was Minister of Enterprise, Trade
and Investment, for example, it was alleged that
she had breached the code by not declaring
that her husband owned land in an area
licensed for fracking. I was close to that one.
The public were ill served because that was
never independently investigated. She said
that she had not breached the code, and we
were expected to take her word for it. Equally,
the Minister was ill served because she did not
have the opportunity to have an independent
investigator declare that she had made no
breach. It was left up in the air, left
undetermined and left to the court of public
opinion and to trial by media. That ill serves
Ministers, the public and these institutions in
terms of respect as we go forward.

I find it ironic that it is Alliance that holds that
position. That is not even to criticise, because,
if we go back to 2010, we see that it was a case
of it taking the position or there was the
potential that the institutions would collapse. I
do not say that as an attack; it is simply an
observation that, in doing that, we give
justification to the argument that we must keep
"them uns" out. It is time to move on. We talk
about moving on and normalisation, and
treating the position of Justice Minister like any
other Minister is another step in doing that. If a
party is capable of holding the position of
Minister of Education or of taking up the role of
Finance Minister or of First Minister and deputy
First Minister, I see no reason why we should
make an exception for the Minister of Justice.

Whilst I respect the Member and the role that
he played on the Standards and Privileges
Committee — he was a very strong, fair and
conscientious Chair — with all due respect, his
argument is a smokescreen to hide the fact that
the DUP and Sinn Féin have held the positions
of First Minister and deputy First Minister since
2007. They have been the two largest parties,
and there has been no desire or willingness to
have their Ministers held up to the code of
conduct, public scrutiny, transparency and
independent investigation. That needs to be
put right. As I say, it is part of the good
governance of the Assembly and part of moving
forward on good governance. I call on
Members, including Members opposite, to
support the amendment. I hope that they will
accept my explanation. Sinn Féin has made its
position clear on all the amendments, and I will
come to that presently. I call on Members to

A lot has been said about the need to agree a
Programme for Government before running
d'Hondt. The one point I will reiterate is the
need for collective responsibility in government
in Northern Ireland. I have made that point time
and time again. Unfortunately, Mr McCallister's
proposal to make the Executive a single legal
entity was rejected. However, that measure,
along with this proposal, would have helped to
move us towards good offering governance.

128

Tuesday 16 February 2016

I turn to Sinn Féin's blanket opposition to all the
amendments and the Bill at large. They say
simply that 'A Fresh Start' was the agreement. I
was not a party to 'A Fresh Start'. Although
many Members' parties may have been
involved, many were not themselves a party to
'A Fresh Start'. It is right that, in full
transparency and in full public view, the
Assembly should decide how we reform the
institutions. I have often argued that, given that
the institutions were created as a result of a
referendum — a public vote — the public
should have much more say. Saying that a
behind-closed-doors deal with little public
scrutiny of the negotiations or certainly little
public view of them should be the template for a
better way forward, rather than a free, fair, open
and transparent vote on detail in the Assembly,
I find bizarre. You should oppose the
amendments and the legislation if you think that
the detail of them is the wrong way forward.
That is fine, but saying that a deal done behind
closed doors is a better way forward than one
done through full, transparent and fair debate in
the Assembly is regrettable.

institutions more accountable by making those
accountability mechanisms more accessible to
the general public.
I will touch on how the current procedure for
holding Ministers to account works. It begins in
the Executive Committee. Ministers can begin
a process of judicial review against their
Executive colleagues. However, if anything, I
think that this process undermines the
ministerial code that was envisaged in the St
Andrews Agreement, because a lot of what the
St Andrews Agreement attempted to do in
respect of the code was to engender some sort
of collective responsibility, whereas Ministers
taking each other to court kind of flies in the
face of that. I know that I am not alone in my
scepticism of the Executive leadership being
without prejudice to bring forward the
appropriate sanctions on Ministers when
necessary. I do not think that impartiality can
ever be agreed when you are a member of the
same party as the person against whom you
are bringing these complaints. I genuinely think
that only an independent investigation can
underpin a fair and balanced outcome.

Ms Sugden: I appreciate the opportunity to
speak on amendment Nos 12 and 22, tabled by
Mr Agnew and me.

We are coming to the end of a mandate that
has been characterised by accusations of
corruption, self-interest, greed and general
public apathy about these institutions. We
accept that this amendment is not detailed. It
was deliberately designed in that way so that
we could allow the opportunity to take this in the
direction of an Assembly that, hopefully, is
building towards more accountable institutions.
If it passes today, it will provide the people of
Northern Ireland with a shred of confidence that
we are not in this for ourselves. I think that that
is quite important as we come to the end of this
mandate.

The Member across the Floor is right to
distinguish between the ministerial code and
the ministerial code of conduct. The St
Andrews Agreement allowed for a statutory
ministerial code. After approval by the Northern
Ireland Assembly, the ministerial code took
effect on 8 May 2007. It is a full document. It
includes a pledge of office, a ministerial code of
conduct, several principles of public life and
provision on the role of the Executive
Committee, North/South Ministerial Council and
the British-Irish Council.

Again, I reiterate that the current procedure is
not good enough. For the reasons that I stated
above, I think that it is actually an affront to the
ministerial code that the St Andrews Agreement
fought for. It really does just pay lip service. If
you cannot access the appropriate
accountability mechanism in respect of a
judicial review, it is not really accountable, and
it is not accessible. I think that, through this
amendment, this is what we are trying to
improve.

Outside of the Executive, in nearly nine years
since that code came into effect, there remains
limited opportunity to investigate breaches of
the ministerial code, due a lot, in my opinion, to
the fact that there is an absence of an
independent adviser or indeed any direct
mechanism to deal with complaints about
Ministers in respect of the code. I do take Mr
Ross's point that, yes, it is a statutory
document, so it is held to account in the court
system, but I think that what we are saying
here, and what our amendments allude to, is
that that is not good enough. We do not think
that it is a realistic opportunity for the general
public, for example, to take Ministers to court
through judicial review for costs and all the
other complications with that. We have tabled
an amendment that tries to make this
Assembly, this Government and these

Other parties have spoken out against the
process. Sinn Féin's Alex Maskey, following
the outcome of the Committee's inquiry into
former Minister Nelson McCausland last year,
spoke about the problems in holding people to
account, so, while the Statutory Committee has
a formal role in a legislature to scrutinise and to
hold the appropriate Minister and Department to
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account, it cannot fulfil that role because we do
not have a mechanism in place. It is quite
worrying: what is the Northern Ireland
Assembly's role if we cannot hold Ministers and
their Departments to account? The SDLP also
spoke out about it at that time, so, again, I am
really just reflecting the general mood of the
House.

people. Putting in some sort of sanction, or
way of getting to a sanction, might actually
deter corrupt Ministers who want to go about
business in the wrong way, and that can only
be a good thing. Again, I think that, if we work
towards having independent analysis and
investigations of these types of complaints, that
will generally make everybody feel quite
comfortable with it.

Interestingly, as Mr Agnew said, after the
Committee came out with its decision, the
Minister's own party produced a minority report,
which, not surprisingly, exonerated the Minister
at the time. The example that I outlined in
respect of Mr McCausland is a foregone
conclusion because, essentially, we now have
two arguably politically biased outcomes that
now have to be sidestepped because there is
nothing else for it. Potentially, a Minister has
breached the ministerial code and got away
with it, or, fair enough, he is innocent and
people have doubts about it because it was his
own party that acquitted him. Either way, it is
not a satisfactory outcome, and it demonstrates
that the ministerial code is not really worth the
paper that it is written on unless it is determined
by, maybe, an independent investigation or
another appropriate sanction.

Our amendment is not an attack on the
shortcomings of individual Ministers, if any party
in the House is thinking that that is the case. It
aims to underpin the purpose of the ministerial
code, which actually seeks to engender a sense
of collective responsibility. Governance in the
previous year has not been the best. Some
aspects of our Government were a farce and an
affront to the people of Northern Ireland. Whilst
many reasons have been given for leaving the
Executive, either definitely or indefinitely, a lot
of our problems came from their inability to
work together. Even now, I am not quite sure
that they can work together, but you have to
keep up appearances for an impending
election. If the ministerial code had been in
place last year, with the appropriate
mechanisms to hold Ministers to account,
maybe we would not have wasted those six
months and not now be under pressure to pass
all this legislation; it is a just thought. I think
that we need to start moving to put the
message out that the Assembly is not about
individual MLAs but about the people of
Northern Ireland.

I reiterate that we have not gone into that sort of
detail in these specific amendments, but that
can be worked towards. As I say an awful lot
about this place, sometimes people do not
really care what you say, but they remember
how you made them feel. Right now, people
are not feeling good about this place. If we
make this amendment tonight, maybe they will
start to believe that it is not about us.

Mr McCallister: I will go through the
contributions very briefly. I am grateful to Mr
Sheehan who, in his role as Deputy Chair of the
Committee, went through the amendments. I
am grateful to him, his colleagues on the
Committee and the Committee staff for all their
engagement. Having served on the Assembly
and Executive Review Committee, I know that it
is not used to having a glut of legislation or
lengthy meetings, so I am grateful for the work
that it put in. I think it made a huge contribution
to shaping the Bill and some of the thought
processes on it.

Beyond political grievances or frustrations with
not having a proper mechanism in place, the
Westminster Committee on Standards in Public
Life criticised the accountability mechanisms in
the Executive in 2009-2010. Our own
Assembly Committee on Standards and
Privileges stated in 2010 that we need to have
a more robust process for holding Ministers to
account. In this mandate alone, I understand
that 10% of the 70 complaints against MLAs
were about Ministers, and those were turned
away because this was not the appropriate
mechanism to deal with them. So we need to
find something that holds us to account.

I welcome Ms Bradley's comments in
supporting many of my amendments, including
amendment No 4 on the 8%, some of the ones
on timing and amendment No 11, which
proposes a clause to give rise to the motion. If I
heard her correctly, I think she said that she
supports amendment No 20, which proposes a
new schedule, and amendment No 21, and I
am grateful for that.

To conclude and sum up — and I am speaking
only to this amendment — what we are
proposing today will lead to a robust,
independent mechanism. It is not about what
we are tabling; it is about what we hope will
eventually come out of that. We are actually
having a conversation about what we need to
do to get this place back to being about the

Mr Attwood has a huge interest in the welfare
reform agenda and the impact that it will have
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on the vulnerable and those most dependent on
it, not only in his constituency but across
Northern Ireland. He spoke about the
mechanisms for monitoring some of the
mitigation measures. Are they targeted? Are
they getting to where they need to go? I think
that this adds value and is an important part of
it.

acting as an MLA. All those things are
important issues that the Assembly will have to
face up to at some point in the future.
At least there is broad consensus now that we
need to get to the point of agreeing a
Programme for Government. I would like to
have seen more around collective responsibility
and legal entity, but his key point was that this
is the venue, this is the place, this is the
Chamber that should do the reform of our
Assembly and Executive. I think that is key.
That is what is set out in amendment No 11 to
the schedule about that maturity that other
colleagues have talked about. I think it is right
and proper that it is based on legislation here
and is open and debated through all the stages
and all the votes that have taken place.

10.30 pm
Mr Attwood and Mr Lunn mentioned the
amendment on private Member's Bills. One of
the issues that came out at Committee Stage
was that, although it is important to create rights
for an opposition, we must not forget about the
rights of Back-Benchers, be they opposition
Members or Government Back-Benchers. That
was the motivation behind the amendment on
support for all Back-Benchers involved in
bringing private Member's Bills. Even those
Back-Benchers who bring private Member's
Bills that are not successful very often push the
Government in the direction they might have
been going close to, and they are given the
motivation to move on and do something. I see
Mr McKay in the House. He helped to move
the Minister of Finance and Personnel and his
Department to look at the rating of sports clubs.
That was a useful intervention. How we
support that work, with Bill Clerks, Assembly
officials and funding, is also important. I remind
Members that it is not just opposition Members,
as the Committee Stage reminded us, it is
Back-Benchers from across the House.

Ms Sugden made some good points around the
ministerial code. She said that there is limited
opportunity to investigate breaches. It can be
unfair to Ministers who may be the subject of
unfair and unfounded allegations that there is
not some way of independently and robustly
investigating that. That does not serve anyone
well. She made the point that we need and
hope that this will lead to a robust and
independent mechanism for investigations to be
dealt with impartially, fairly and in a way that
can give confidence to those under
investigation, but, most of all, give confidence to
the public and to the people whom we seek to
serve.
I am grateful for Members' support for a range
of amendments. I will continue, right up to the
very last, to urge you to support as many of the
amendments that stand in my name as possible
and, indeed, those amendments that I have
spoken in favour of that stand in the name of
colleagues.

I think that the key phrase for me in Mr
Kennedy's contribution was the disengagement
between this House and the public. That is
something that we have to recognise, and it is
at the very core of what I have broadly set out
in the Bill. It is about how we re-energise the
Assembly. How do we get it back to being very
much focused on policy, delivery and, as Mr
Agnew pointed out, good governance? How do
you address the historical divisions and build in
good governance around these issues?

Some Members: Hear, hear.
Amendment No 4 agreed to.
Clause 3 (Timing of formation of the
Opposition)

Mr Kennedy welcomed the legislative timetable.
There seemed to be broad support for it,
including from Mr Lunn, who was also
supportive of the private Member's Bill
amendment. Ms Catríona Ruane reiterated
Sinn Féin's position. While others might be
critical, at least it has been consistent on it, and
I am grateful for its engagement in the earlier
part of this process.

Amendment No 5 made:
In page 2, line 4, at end insert"(d) the
Opposition may also be formed by one or more
of the qualifying parties before the 30th June
2016.".— [Mr McCallister.]
New Clause

Mr Agnew talked about good governance and
the code of conduct and how sanctions can be
so easily avoided if you are outside the scope
of that code or are not deemed to have been

Amendment No 6 not moved.
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New Clause
Clause 5 (Leadership of the Opposition)
Amendment No 9 proposed:
Amendment No 7 made:
After clause 9 insert
In page 2, line 15, leave out paragraph (b).—
[Mr Kennedy.]

"Establishment of Welfare Reform and
Measures Committee

Clause 6 (Topical questions from the
leadership of the Opposition)

9A.—(1) Standing orders must make provision
for the establishment of a standing committee,
to be known as the Welfare Reform and
Measures Committee, which shall—

Amendment No 8 proposed:
In page 2, line 25, after "questions" insert ", oral
questions and statements".— [Mr Kennedy.]

(a) keep under review the Northern Ireland
(Welfare Reform) Act 2015;

Question put.
(b) keep under review the Welfare Reform and
Work Bill 2015;

The Assembly divided:

(c) monitor the implementation of these and the
effects on welfare provision in Northern Ireland;
and

Ayes 30; Noes 51.
AYES
Mr Agnew, Mr Allen, Mr Allister, Mr Attwood, Mr
Beggs, Mrs Cochrane, Mr Cochrane-Watson,
Mr Cree, Mr Dallat, Mr Dickson, Mr Diver, Mr
Durkan, Mr Eastwood, Dr Farry, Ms Hanna, Mrs
D Kelly, Mr Kennedy, Mr Lunn, Mr McCallister,
Mr McCrossan, Mr McGlone, Mrs McKevitt, Mr
McKinney, Mr A Maginness, Mr Nesbitt, Mrs
Overend, Mr Patterson, Mr Rogers, Ms Sugden,
Mr Swann.

(d) consider all consequential welfare
measures, options for mitigating arrangements
and their implementation.
(e) this committee may table a legislative
amendment request motion in the Assembly
which would specify amendments which the
Assembly might ask the Secretary of state to
pursue. Such a legislative amendment request
motion may address issues arising from the
legislative measures named in this clause or
measures in future Westminster Welfare
legislation which the committee considers to
have implications which the Assembly should
seek to influence or avert.

Tellers for the Ayes: Mr Kennedy and Mrs
Overend
NOES
Mr Anderson, Mr Bell, Ms P Bradley, Mrs
Cameron, Mr Clarke, Mr Craig, Mr Douglas, Mr
Dunne, Mr Easton, Ms Fearon, Mr Flanagan,
Mr Frew, Mr Girvan, Mr Givan, Mr Hamilton, Mr
Hazzard, Mr Hilditch, Mr Humphrey, Mr Irwin,
Mr G Kelly, Mr Lynch, Mr Lyons, Mr F McCann,
Mr McCartney, Mr McCausland, Ms McCorley,
Mr I McCrea, Mr McElduff, Mr D McIlveen, Miss
M McIlveen, Mr McKay, Ms Maeve McLaughlin,
Mr McQuillan, Mr Middleton, Lord Morrow, Mr
Moutray, Mr Murphy, Ms Ní Chuilín, Mr Ó
hOisín, Mr Ó Muilleoir, Mr O'Dowd, Mrs O'Neill,
Mrs Pengelly, Mr Poots, Mr G Robinson, Mr
Ross, Ms Ruane, Mr Sheehan, Mr Storey, Mr
Weir, Mr Wells.

(2) Standing Orders shall provide that the
committee is to have powers under section 44
of the Northern Ireland Act 1998 (power to call
for witnesses and documents).".— [Mr
Attwood.]
Question put, That the amendment be made.
The Assembly divided:
Ayes 19; Noes 61.
AYES
Mr Agnew, Mr Attwood, Mrs Cochrane, Mr
Dallat, Mr Dickson, Mr Diver, Mr Durkan, Mr
Eastwood, Ms Hanna, Mrs D Kelly, Mr Lunn, Mr
McCallister, Mr McCrossan, Mr McGlone, Mrs
McKevitt, Mr McKinney, Mr A Maginness, Mr
Rogers, Ms Sugden.

Tellers for the Noes: Mr G Robinson and Mr Ó
Muilleoir
Question accordingly negatived.
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Tellers for the Ayes: Ms Hanna and Mrs D Kelly

(2) The Schedule makes further provision in
respect of the arrangements to be dealt with as
Reserved rather than Excepted matters.

NOES
Mr Allen, Mr Allister, Mr Anderson, Mr Beggs,
Mr Bell, Ms P Bradley, Mrs Cameron, Mr
Clarke, Mr Cochrane-Watson, Mr Craig, Mr
Cree, Mr Douglas, Mr Dunne, Mr Easton, Ms
Fearon, Mr Flanagan, Mr Frew, Mr Girvan, Mr
Givan, Mr Hamilton, Mr Hazzard, Mr Hilditch,
Mr Humphrey, Mr Irwin, Mr G Kelly, Mr
Kennedy, Mr Lynch, Mr Lyons, Mr F McCann,
Mr McCartney, Mr McCausland, Ms McCorley,
Mr I McCrea, Mr McElduff, Mr D McIlveen, Miss
M McIlveen, Mr McKay, Ms Maeve McLaughlin,
Mr McQuillan, Mr Middleton, Lord Morrow, Mr
Moutray, Mr Murphy, Mr Nesbitt, Ms Ní Chuilín,
Mr Ó hOisín, Mr Ó Muilleoir, Mr O'Dowd, Mrs
O'Neill, Mrs Overend, Mr Patterson, Mrs
Pengelly, Mr Poots, Mr G Robinson, Mr Ross,
Ms Ruane, Mr Sheehan, Mr Storey, Mr Swann,
Mr Weir, Mr Wells.

(3) Only those arrangements laid out in the
Schedule can be contained in the Assembly
and Executive Transfer of Responsibilities
Motion.

Tellers for the Noes: Mr G Robinson and Mr Ó
Muilleoir

Mr Agnew, Mr Allister, Mr Anderson, Mr
Attwood, Mr Bell, Ms P Bradley, Mrs Cameron,
Mr Clarke, Mrs Cochrane, Mr Craig, Mr Dallat,
Mr Dickson, Mr Diver, Mr Douglas, Mr Dunne,
Mr Durkan, Mr Easton, Mr Eastwood, Dr Farry,
Mr Frew, Mr Girvan, Mr Givan, Mr Hamilton, Ms
Hanna, Mr Hilditch, Mr Humphrey, Mr Irwin, Mrs
D Kelly, Mr Lunn, Mr Lyons, Mr McCallister, Mr
McCausland, Mr I McCrea, Mr McCrossan, Mr
McGlone, Mr D McIlveen, Miss M McIlveen, Mrs
McKevitt, Mr McKinney, Mr McQuillan, Mr A
Maginness, Mr Middleton, Lord Morrow, Mr
Moutray, Mrs Pengelly, Mr Poots, Mr G
Robinson, Mr Rogers, Mr Ross, Mr Storey, Ms
Sugden, Mr Weir, Mr Wells.

(4) If the Assembly passes an Assembly and
Executive Transfer of Responsibilities Motion
the Speaker must send a copy of it to the
Secretary of State.".— [Mr McCallister.]
Question put, That the amendment be made.
The Assembly divided:
Ayes 53; Noes 28.
AYES

Question accordingly negatived.
New Clause
Amendment No 10 proposed: After clause 11
insert
"Private Members’ Bills
11A.The Assembly Commission shall report to
the Northern Ireland Assembly on the
appropriateness of support available for the
development of Private Members’ Bills at least
once every three years.".— [Mr McCallister.]

Tellers for the Ayes: Mr Agnew and Mr
McCallister
NOES

Question, That the amendment be made, put
and negatived.

Mr Allen, Mr Beggs, Mr Cochrane-Watson, Mr
Cree, Ms Fearon, Mr Flanagan, Mr Hazzard, Mr
G Kelly, Mr Kennedy, Mr Lynch, Mr F McCann,
Mr McCartney, Ms McCorley, Mr McElduff, Mr
McKay, Ms Maeve McLaughlin, Mr Murphy, Mr
Nesbitt, Ms Ní Chuilín, Mr Ó hOisín, Mr Ó
Muilleoir, Mr O'Dowd, Mrs O'Neill, Mrs
Overend, Mr Patterson, Ms Ruane, Mr
Sheehan, Mr Swann.

New Clause
Amendment No 11 proposed: After clause 11
insert
"Assembly and Executive Transfer of
Responsibilities Motion
11B.—(1) An Assembly and Executive Transfer
of Responsibilities Motion is a motion, passed
with cross-community support in the Assembly,
requesting that the Secretary of State bring
forward legislation (being legislation which is
beyond the legislative competence of the
Assembly), to allow matters to be dealt with as
Reserved rather than Excepted matters.

Tellers for the Noes: Ms Fearon and Mr Ó
Muilleoir
Question accordingly agreed to.
New clause ordered to stand part of the Bill.
New Clause
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Amendment No 12 proposed:
After clause 11 insert

Mr Speaker: I will not call amendment No 13,
as it is mutually exclusive with amendment No
11, which was made.

"Motion on alleged breaches of the
Ministerial Code

Clause 12 (Tabling of Assembly and
Executive Reform Motion)

11A.A Motion on alleged breaches of the
Ministerial Code is a motion, passed by crosscommunity consent in the Assembly, requesting
that the Secretary of State bring forward
legislation (being legislation which is beyond
the legislative competence of the Assembly) to
reform governance in the Executive.".— [Mr
Agnew.]

Amendment No 14 made:
In page 3, line 19, leave out "Reform" and insert
"Transfer of Responsibilities".— [Mr
McCallister.]
Mr Speaker: I will not call amendment No 15,
as it is consequential to amendment No 13,
which was not called.

Question put, That the amendment be made.
Clause 13 (Reports by the AERC)

The Assembly divided:

Mr Speaker: I will not call amendment No 16,
as it is consequential to amendment No 13,
which was not called.

Ayes 30; Noes 51.
AYES

Amendment No 17 made:

Mr Agnew, Mr Allen, Mr Allister, Mr Attwood, Mr
Beggs, Mrs Cochrane, Mr Cochrane-Watson,
Mr Cree, Mr Dallat, Mr Dickson, Mr Diver, Mr
Durkan, Mr Eastwood, Dr Farry, Ms Hanna, Mrs
D Kelly, Mr Kennedy, Mr Lunn, Mr McCallister,
Mr McCrossan, Mr McGlone, Mrs McKevitt, Mr
McKinney, Mr A Maginness, Mr Nesbitt, Mrs
Overend, Mr Patterson, Mr Rogers, Ms Sugden,
Mr Swann.

In page 3, line 29, leave out "Reform" and insert
"Transfer of Responsibilities".— [Mr
McCallister.]
Clause 14 (First topical question to Minister
from chairperson of statutory committee)
Amendment No 18 made:

Tellers for the Ayes: Mr Agnew and Ms Sugden
In page 4, line 4, after subsection (2) insert

NOES

"(3) Standing Orders must make provision for
an annual debate on the Executive legislative
timetable.".— [Mr McCallister.]

Mr Anderson, Mr Bell, Ms P Bradley, Mrs
Cameron, Mr Clarke, Mr Craig, Mr Douglas, Mr
Dunne, Mr Easton, Ms Fearon, Mr Flanagan,
Mr Frew, Mr Girvan, Mr Givan, Mr Hamilton, Mr
Hazzard, Mr Hilditch, Mr Humphrey, Mr Irwin,
Mr G Kelly, Mr Lynch, Mr Lyons, Mr F McCann,
Mr McCartney, Mr McCausland, Ms McCorley,
Mr I McCrea, Mr McElduff, Mr D McIlveen, Miss
M McIlveen, Mr McKay, Ms Maeve McLaughlin,
Mr McQuillan, Mr Middleton, Lord Morrow, Mr
Moutray, Mr Murphy, Ms Ní Chuilín, Mr Ó
hOisín, Mr Ó Muilleoir, Mr O'Dowd, Mrs O'Neill,
Mrs Pengelly, Mr Poots, Mr G Robinson, Mr
Ross, Ms Ruane, Mr Sheehan, Mr Storey, Mr
Weir, Mr Wells.

Clause 16 (Commencement)
Amendment No 19 made:
In page 4, line 15, leave out "one month after
the day" and insert "the day after".— [Mr
McCallister.]
New Schedule
Amendment No 20 proposed:

Tellers for the Noes: Mr G Robinson and Mr Ó
Muilleoir

After clause 17 insert

Question accordingly negatived.

"SCHEDULE SECTION 12.

New Clause

CONTENT OF ASSEMBLY AND EXECUTIVE
TRANSFER OF RESPONSIBILITIES MOTION
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SCOPE OF ASSEMBLY AND EXECUTIVE
TRANSFER OF RESPONSIBILITIES MOTION

dealt with as reserved rather than excepted
matters.".— [Mr McCallister.]

1. An Assembly and Executive Transfer of
Responsibilities Motion shall include the
provisions set out in this Schedule.

New schedule agreed to.

AGREEMENT OF PROGRAMME FOR
GOVERNMENT

Mr Speaker: I will not call amendment No 22,
as it is consequential to amendment No 12,
which was not made. I will not call amendment
No 23, as it is mutually exclusive with
amendment No 20, which was made. As
amendment Nos 24 to 28 are amendments to
amendment No 23, which was not called, they
now fall.

New Schedule

2. The motion may request that the
arrangements and timeframes for agreeing the
terms of the Programme for Government are
dealt with as reserved rather than excepted
matters.".— [Mr McCallister.]
Mr Speaker: As amendment No 21 is an
amendment to amendment No 20, we need
dispose of amendment No 21 before returning
to amendment No 20.

Long Title
Amendment No LT1 proposed:
At beginning insert

Amendment No 21, as an amendment to
amendment No 20, proposed:

"A

After clause 17 insert

BILL

"PRESIDING OFFICER

TO

The motion may request that the arrangements
for election of the Presiding Officer are dealt
with as reserved rather than excepted
matters.".— [Mr McCallister.]

Provide for the formation of an Assembly
Opposition; to provide for the passing of an
Assembly and Executive Transfer of
Responsibilities Motion; and to reform the
Assembly and the Executive.".— [Mr
McCallister.]

Question, That the amendment be made, put
and negatived.

Question put, That the amendment be made.

Amendment No 20 made:

The Assembly divided:
After clause 17 insert
Ayes 53; Noes 28.
"SCHEDULE SECTION 12.
AYES
CONTENT OF ASSEMBLY AND EXECUTIVE
TRANSFER OF RESPONSIBILITIES MOTION

Mr Agnew, Mr Allister, Mr Anderson, Mr
Attwood, Mr Bell, Ms P Bradley, Mrs Cameron,
Mr Clarke, Mrs Cochrane, Mr Craig, Mr Dallat,
Mr Dickson, Mr Diver, Mr Douglas, Mr Dunne,
Mr Durkan, Mr Easton, Mr Eastwood, Dr Farry,
Mr Frew, Mr Girvan, Mr Givan, Mr Hamilton, Ms
Hanna, Mr Hilditch, Mr Humphrey, Mr Irwin, Mrs
D Kelly, Mr Lunn, Mr Lyons, Mr McCallister, Mr
McCausland, Mr I McCrea, Mr McCrossan, Mr
McGlone, Mr D McIlveen, Miss M McIlveen, Mrs
McKevitt, Mr McKinney, Mr McQuillan, Mr A
Maginness, Mr Middleton, Lord Morrow, Mr
Moutray, Mrs Pengelly, Mr Poots, Mr G
Robinson, Mr Rogers, Mr Ross, Mr Storey, Ms
Sugden, Mr Weir, Mr Wells.

SCOPE OF ASSEMBLY AND EXECUTIVE
TRANSFER OF RESPONSIBILITIES MOTION
1. An Assembly and Executive Transfer of
Responsibilities Motion shall include the
provisions set out in this Schedule.
AGREEMENT OF PROGRAMME FOR
GOVERNMENT
2. The motion may request that the
arrangements and timeframes for agreeing the
terms of the Programme for Government are
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Tellers for the Ayes: Mr McCallister and Ms
Sugden
NOES
Mr Allen, Mr Beggs, Mr Cochrane-Watson, Mr
Cree, Ms Fearon, Mr Flanagan, Mr Hazzard, Mr
G Kelly, Mr Kennedy, Mr Lynch, Mr F McCann,
Mr McCartney, Ms McCorley, Mr McElduff, Mr
McKay, Ms Maeve McLaughlin, Mr Murphy, Mr
Nesbitt, Ms Ní Chuilín, Mr Ó hOisín, Mr Ó
Muilleoir, Mr O'Dowd, Mrs O'Neill, Mrs
Overend, Mr Patterson, Ms Ruane, Mr
Sheehan, Mr Swann.
Tellers for the Noes: Ms Fearon and Mr Ó
Muilleoir
Question accordingly agreed to.
Mr Speaker: I will not call amendment No LT2
as it is mutually exclusive with amendment No
LT1, which has been made. I will not call
amendment No LT3 as it is mutually exclusive
with amendment No LT1, which has been
made.
That concludes the Further Consideration
Stage of the Assembly and Executive Reform
(Assembly Opposition) Bill. The Bill stands
referred to the Speaker.
Adjourned at 11.28 pm.
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